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A FOREWORD TO THE READER. 


I have the honor of introducing to you my second 
edition, the 3rd Jewish Code of Jurisprudence. This 
edition has been published by the urgent demand of 
the great number of law school scholars and educated 
men who are anxious to devour what they consider 
the very precious matter contained in the holy vol- 
ume on the Rabbinical Law of inheritance, guardians, 
bailees, marriage, divorce and domestic relations. 
The holy law is immortal and is suitable for all times, 
generations and persons, past and present, because 
it is created by the Holy Lord, who looks with a field 
glass through which he can see an infinite distance. 
He knows the future as well as the past. Therefore, 
even if the law is made about 5,677 years ago, it is 
just like new and is suitable for every country and 
every nation. You, judges and lawyers, and all 
educated men, I am sure will welcome to have in your 
possession the holy book with the same and even 
with much greater respect and honor as you wel- 
comed my first volume. The Holy Lord will bless 
you with long life, health and prosperity. 

I, therefore, have considered it my duty to publish 
this holy volume in these trying days, that you may 
occupy yourselves with the study in that which 
teaches. The greater one’s knowledge and moral 
education in the world, spend vast sums of money for 
education and not one cent for ammunition, and for 
their benefit the Lord will bless his people with peace. 


APPEAL FOR PEACE. 


He who maketh peace in his high places may he 
make peace for us over all the world. 

The question of peace is only a misunderstanding 
of justice, because everybody thinks he is in the right. 
We should not covet others’ possessions, because 
what we ourselves possess is not ours. Therefore 
I pray to the Lord who gives wisdom to the wise and 
knowledge to the understanding, gives a good under- 
standing and pure heart to your children, so that 
everybody may understand the just and unjust truth. 
Let the sword stop shedding the blood of mankind 
and place the spirit of brotherhood in the heart of 
every man. 

Let us learn forgiveness. Let us not seek material 
gain at the expense of our brethren. We have come 
into this world with nothing and we shall depart 
with nothing, for as we come from dust, so shall we 
return to dust. 

In all days let us have the prophet Isaiah’s bless- 
ing (Chapter 11), namely, the swords shall be beaten 
unto ploughshares, that nations shall not lift up 
swords against nations, that the wolf shall dwell with 
the sheep, that leopards shall lay down with the kid 
and the calf, so that a young lion and a small boy 
shall lead them. Amen. 

The Editor. 

As editor of the Jewish Code of Jurisprudence, 
I voice expressions of gratitude and appreciation to 
all those who have encouraged me in my work. 
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THE LAW OF INHERITANCE. 


The law of inheritance is based upon the follow- 
ing sections of the Holy Scripture: 


8. ‘‘And unto the children of Israel shalt thou 
speak, saying, If a man die, and have no son, then 


shall ye cause his inheritance to pass unto his 
daughter. 


9. ‘‘And if he have no daughter, then shall ye 
give his inheritance unto his brothers. 


10. ‘‘And if he have no brothers, then shall ye 
give his inheritance unto his father’s brothers. 


11. ‘‘And if his father have no brothers, then 
shall you give his inheritance unto his kinsman that 
is next to him of his family, and he shall inherit it; 
and it shall be unto the children of Israel a statute of 
justice, as the Lord had commanded Moses’’ (Num- 
bers XXVIT). 


CHAPTER CCLXXVI. 


2. The law of inheritance is thus: If aman dies, 
his son inherits his estate. If he has no son living, 
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but such son has either a son or a daughter, or a 
grandchild or a great grandchild, ete., such descend- 
ants are entitled to the inheritance (Baba Bathra 
115a). 


3. If there are no son or descendants of such 
son, then the daughter is entitled to the inheritance. 
If there is no daughter living, if such daughter has 
any direct descendants whatever, such descendants 
are enttlied to the inheritance (L. c.) 


4. If there is no daughter and no issue of said 
daughter, the father of the deceased is entitled to the 
inheritance. If her father is not alive, the brothers 
of the deceased are entitled to the inheritance. If 
there are no brothers living, then the direct descend- 
ants of the brothers are the legal heirs (L. ec.) 


5. If there are no brothers or descendants of any 
brother, the sister of the deceased or her direct de- 
scendants inherit the estate (L. c.) 


6. If there are no sisters or descendants of any 
sister, the estate belongs to the deceased’s father’s 
father, or to his direct male descendants, or to the 
female descendants if there are no male descendants. 
If there are no such grandfather and no descendants, 
the sister of the father of the deceased becomes the 
sole heir, and if she is not alive the inheritance goes 
to her direct male descendants or to her female de- 
scendants (IL. ¢.) 
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7. If the father’s mother and her descendants are 
not living, then the inheritance goes to the father’s 
father’s father or to his descendants. If there are no 
such issue, then the inheritance goes to the father’s 
father’s mother or to her issue. In accordance 
with the foregoing rules of law, the inheritance 
is distributed among the heirs mentioned ad infini- 
tum, until the patriarch of the tribe has been 
reached (L. ¢.) 

8a. If a man dies leaving a daughter and a son’s 
daughter or a son’s granddaughter, the latter (son’s 
descendants) are the sole heirs, and the former is en- 
titled to no share of the inheritance whatsoever— 
only support and a tenth of the estate (L. ¢, see 
Chapter 113). 

8b. The same rule of law applies likewise to a 
case where there is a daughter of the brother of 
the deceased and the sister of the deceased, or to a 
case where there is a daughter of the brother or the 
father of the deceased and a sister of the father of 
the deceased, or to any other case analogous to it 
(L. ¢. 108a). 

9. A man has two sons, both of them die during 
his lifetime, the one leaving three sons and the other 
leaving only one daughter. Thereafter the man dies. 
In such event, the daughter of the dead son is en- 
titled to one-half of the inheritance, and the three 
sons of the other dead son are entitled to the other 
half of the inheritance. The reason for the above 
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rule of law is that in the eyes of the law it is con- 
sidered as if both sons were alive at the time of their 
father’s death, each one inheriting an equal share 
and each one distributing his share among his legal 
heirs (L. ¢. 117b). 


10. The above rule of law regarding distribution 
of inheritance applies also to cases regarding the 
children of the brothers of the deceased and the chil- 
dren of the brother of the father of the deceased 
(Baba Bathra 113b). 


dla. As regards the law of inheritance, the family 
of the mother of the deceased is not taken into con- 
sideration at:all (L. c¢. 108a). 


1ib. Hence, a mother inherits neither from her 
son nor her daughter. Brothers of only one mother 
but not of one father do not inherit from one another. 
Only the family of the father of the deceased are en- 
titled to the inheritance (Tur). 


12. However, as in the case of a deceased father, 
So it is in the case of a deceased mother. Her son and 
his descendants are entitled to her inheritance. If 
there are no such heirs, the daughter of the deceased 
is entitled to her inheritance (Baba Bathra 111a). 


13. An inheritance cannot pass from the mother 
through a deceased son in order to transfer the inher- 
itance to his brothers of one father. For instance, if a 
son dies during the lifetime of his mother, and there- 
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after she dies, it cannot be argued that had the son 
been alive he would have inherited from his mother, 
now that he had no descendants living, his half broth- 
ers should be entitled to such inheritance. The inheri- 
tance reverts to the father’s family of the deceased, 
since her son has no children living (1. ¢. 114b). 


14. If, however, in the foregoing case the mother 
has died during her son’s lifetime, and thereafter he 
has died, even if he was a minor of but one day old or 
even if he had lived after her death only one hour, he 
becomes her legal heir and he in turn causes the in- 
heritance to pass to his heirs through his father 
(Niddah 4b). 


15. The foregoing rule of law, however, holds 
good only in the event the child was actually born 
after his mother’s death, but a child in its mother’s 
womb does not inherit from his mother if she dies 
while pregnant (Tur). 


16. All illegitimate children or other relatives are 
entitled to their share in the inheritance as if they 
were legitimate. For instance, if the deceased has 
an illegitimate brother or son, he shares in the in- 
heritance just as the legitimate brother or son. But 
the son born to him of a slave or of a heathen woman 
is not considered in law as his son for any of the 
legal matters, and, therefore, he is not entitled to any 
share in the inheritance (Yebamoth 22a). 
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17. Heirs cannot inherit things that are not tang- 
ible (Mordecai). 


CHAPTER CCLXXVII. 
Tur RIGHTS OF THE FIrST-BoRN Son. 


1. The first-born son takes two shares in his 
father’s estate, e. g., if a man leaves five sons and 
one of them is the first-born, the latter takes one- 
third of the entire estate, and the other four sons 
take one-sixth, each and every one of them. If a 
man leaves nine sons, the first-born takes one-fifth 
of the estate, and each and every one of the other 
eight sons take one-tenth. In accordance with this 
manner, all estates are divided (Baba Bathra 122). 


2. If the estate consists of real property, the 
first-born is entitled to have his two shares in one 
and the same locality. (Every man is compelled to 
grant any favors and accommodations which do not 
result in harm or loss to himself) (L. ¢. 12). 


3a. A first-born who was born after the death 
of his father is not entitled to two shares of the in- 
heritance (L. ¢. 142a). 


3b. If most of the child’s forehead has come out 
of its mother’s womb while its father was yet alive, 
aithough its entire head has come out after the death 
of the father, he is entitled to two shares of the estate 
(Bekorath 46a). 
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4, It is the opinion of some jurists that a first- 
born son that was born at the time the father was in 
his death agony, is not entitled to two shares of the 
inheritance (Nimuke Joseph). 


5. If the first-born is an hermaphrodite and there- 
after it is ascertained that it is a male child, he is not 
entitled to two shares in the inheritance (Baba 
Bathra 126b). 


6. If a child not a first-born is an hermaphrodite 
and thereafter it is ascertained that it is a male child, 
this does not affect the rights of the first-born so that 
his double share is diminished thereby, e. g.,if a man 
has three sons and the above-named hermaphrodite, 
the first-born son takes one-fourth of the estate to 
which he is entitled by his first birthright, and the 
remaining three-fourths are divided equally among 
the three sons and the hermaphrodite (L. ¢. 127a). 


7a. A minor living but one day after the death of 
the father diminishes the share of the first-born, but 
an unborn child does not diminish (L. ¢. 142b). 


Tb. A son that was born after the death of his 
father does not cause the share of the first-born son 
to be diminished (L. ce.) 


8, A child that is born after a miscarried child, 
although such miscarried child has already brought 
its head from the mother’s womb when yet alive, is 
considered in law as the first-born son in so far as 


258 JEWISH CODE OF JURISPRUDENCE 


the inheritance is concerned. The same rule of law 
applies to a case where a child born after nine months 
pregnancy has brought its head when dead. If a son 
is born thereafter, such son is entitled to his double 
share in the inheritance, because it is written, ‘‘The 
first of his power,’’ which is interpreted to mean that 
no child was born to him before who was born alive. 
Therefore, if after nine months of pregnancy, the 
child brings forth the larger part of its head while 
alive, a child born after him is not considered in law 
as a first-born child (Bekhoroth 46a). 


9, A son delivered by means of an operation on 
his mother’s abdomen, and a son born after him, are 
not entitled to the first birthright. The former is not 
entitled for the reason that he was not born in the 
natural way, and the latter is not entitled because 
there was a son that preceded him (Bekhoroth 47b). 


10. The first-born, to be entitled to a double por- 
tion of the inheritance, is the one that is the first- 
born to the father. If, for instance, a woman gives 
birth to many children, and thereafter becomes mar- 
ried to a man who has had no children at all, the first 
son that is born to them is entitled to the birthright, 
because it is written ‘‘He is the first of his strength,’’ 
and this child is the first of the father’s strength 
(Beherot 46). 


11. Even if the first-born son is a bastard, he is 
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nevertheless entitled to a double share of the inherit- 
ance (Yebamoth 22). 


12. If it is doubtful whether it is a first-born son, 
as when two children were born, and it cannot be 
ascertained as to who was born first, neither is en- 
titled to the birthright. If, however, at the time the 
children were born it was known who of them was 
born first, but thereafter such fact could not be ascer- 
tained, the two sons can give power of attorney to 
each other, and both of them divide the extra share 
to which a first-born son is entitled (Baba Bathra 
127a). 


13a. The following three are competent to testify 
regarding the ascertainment of the first-born son: 
The midwife, his mother and his father. The mid- 
wife’s testimony is valid only when she testifies im- 
mediately upon their birth that this child was born 
first. The mother’s testimony is good during the 
seven days following the birth, but not thereafter. 
The father is always competent to testify (15). 


13b. Even if the father testifies to the effect that 
a certain man is his first-born son, and such man was 
not generally known to be his son, his testimony is 
valid. The father’s testimony is likewise valid when 
he says that a certain man, known generally to be his 
first-born son, is not his first-born (Kidushin 71a). 


14. If, however, the father once said concerning 
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a certain man that he is his first-born son, he cannot 
thereafter say that his first-born son is someone else 
(Tur). 


15. If witnesses have heard a man say: ‘‘That 
son of mine is my first-born,’’ such son is entitled to 
a double share of the estate. If the witnesses have 
heard him say: ‘‘That son of mine is a first-born,”’ 
such son is not entitled to a double share of the estate, 
because it probably may be that he meant that such 
son was the first-born of his mother (Baba Bathra 
126b). 


16. If, however, in the foregoing event, there 
were other expressions used by the father to the ef- 
fect that such son was his first-born son, as when 
such son has died, and in lamenting for his death, 
the father has said: ‘‘Woe to me that my first-born 
son was taken away from me,’’ or some other similar 
expression, such son is entitled to a double share 
(Ey. ¢:) 


17. If a father becomes dumb and he points out 
that one is his first-born son, or puts something in 
writing to that effect, such son is entitled to a double 
share (Gittin 71a). 


18. If a man has two sons, one of whom is his 
first-born, and both sons die during his lifetime, the 
first-born leaving a daughter and the other one leay- 
ing a son, the grandson inherits one-third of his 
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grandfather’s estate, the share to which his father 
would have been entitled, and the grand-daughter 
takes two-thirds of her grandfather’s estate, the 
share to which her father would have been entitled 
(Baba Bathra 116b). 


CHAPTER CCLXXVIII. 


THE First-Born TAKES No DOUBLE SHARE IN A LOAN 
ORIN PRoFiIts REALIZED; THE EFFECT OF THE 
First-Born SELLING His Extra SHARE. 


1. The first-born is entitled to a double share only 
of his father’s estate, but not of his mother’s. Even 
if he is a first-born, both of his father and of his 
mother, his mother’s estate must be divided equally 
among him and the other sons (Bekhoroth 51b). 


2. If one dies leaving a widow and sons, and the 
widow dies afterward, before she has taken the oath 
prescribed by law regarding her marriage contract 
(vide, Chapter 96), all the estate belongs to the 
father’s estate; therefore, the first-born son is en- 
titled to a double share therein (Tur). 


3. The first-born is entitled to a double share only 
in property of which his father was actually pos- 
sessed at the time of his death, but not in property 
which is ultimately bound to be added to the estate 
after his death, e. g., if one of the father’s relatives 
dies after the father’s death, leaving an estate to the 
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father as sole heir, or if a certain indebtedness due 
to the father is paid after his death, in either event 
the first-born and the other sons take an equal share 
(Bekhoroth 52a). 


4, It is disputed whether or not the first-born son 
is entitled to a double share in the offspring of cattle 
born after the death of his father (Tur and others). 


5. If the father leaves a beast of burden, the first- 
born is entitled to the services of such animal for two 
days and the others for one day (Mordecai). 


6. The first-born is not entitled to a double share 
in any increase in the value of the estate after his 
father’s death. Such increase is to be ascertained 
and the proportionate share returned to the other 
sons (Baba Kamma 95b). 


7. The foregoing rule of law, however, applies 
only to a case where the property or the chattel has 
assumed a material change, as when it was first a 
green field and it thereafter was turned into a field 
full of sheaves, or the like. If, however, there was 
material change from itself, as when a young tree 
has grown, or the like, in such increase in value the 
first-born is entitled to a double share (Baba Bathra 
123b). 


8. If the property advances in value by reason 
of expenditures made by the heirs, the first-born is 
not entitled to a double share thereto (L. ce.) 
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9. The foregoing rule of law applies only to a 
case where the first-born has made no protest re- 
garding such expenditures, but if he protested and 
said that he would prefer dividing the estate before 
such expenditures are incurred, and the heirs have 
made the improvements in spite of his protest, he is 
entitled to a double share of such improvements, if 
no material change has been effected by that. If 
there was a material change effected thereby, the 
first-born does not take a double share, either in the 
profits or in the losses (Tur). 


10. The first-born is not entitled to a double share 
in his father’s outstanding debts, although the loans 
- were made on promissory notes, even if real property 
was collected for the indebtedness (Baba Bathra 
125b). 


10a. If the father have a partnership with an- 
other in business, the first-born is entitled to a double 
share therein. 


11. If the first-born himself was indebted to his 
father, it is doubtful whether he is entitled to a 
double share thereof in the event of his father’s 
death. He, therefore, must divide the amount of the 
share of the first-born with the other brother, e. g., 
in a loan of $96.00 the share of the first-born would 
be $32.00. Because of doubt in law this is divided in 
half, which equals $16.00. This half deducted from 
the whole $96.00 leaves $80.00, half of which is $40.00, 
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as the share of the younger brother; and $40.00 sub- 
tracted from $96.00 leaves $56.00, the share of first- 
born (L. ¢. 126a). 


12. The foregoing rules of law apply only to a 
case where there is no pledge given to secure the loan. 
If a pledge was given, even at the time when the 
loan was made, the first-born is entitled to a double 
share thereof (Tur). 


13a. If the first-born sells his birthright before 
the estate is divided, the sale is valid, because the 
first-born is deemed to be in possession of his extra 
share even before the estate is divided among the 
heirs (Baba Bathra 126b). 


13b. Therefore, if some part of the estate is di- 
vided among the heirs, whether such consists of real 
or personal property, and the first-born took his 
share equivalent to that of any ordinary heir, such 
act on the part of the first-born is considered as a re- 
linquishment on his part, not only to the particular 
part that was divided, but also of the entire estate 
(L. ¢.). 


14a. If the first-born, in the presence of witnesses, 
said: ‘‘Know you that the reason I share equally 
- with my brothers in these grapes is not because I re- 
linquish my rights as a first-born son,”’ he does not 
lose his rights as regards the remainder of the estate 
lose his rights as regards the remainder of the estate. 
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14b. This rule of law applies also to a case 
where he makes the protest while the grapes are still 
attached to the ground, and the distribution is made 
when detached. If, however, the protest is made 
when the grapes are attached to the soil, and there- 
after wine was made of such grapes and such wine 
was distributed among all the heirs equally without 
the first-born renewing his protest, this amounts to 
a relinquishing of his rights. This is analogous 
to a case where a protest is made regarding grapes 
and thereafter the first-born instead divides olives 
equally with the other heirs, in which case the pro- 
test is invalid and the first-born loses his rights, be- 
cause it is considered in law as a relinquishment 
(Baba Bathra 126a). | 


15a. If a promissory note is produced against the 
father, the first-born must pay a double share. The 
first-born may, however, say that he is unwilling to 
take an extra share of the inheritance and refuse to 
pay a double share of the indebtedness (L. ¢. 124a). 


15b. If, therefore, the other heirs are minors, or 
if the other heirs are not to be found, the debtor can 
collect from the first-born no more than the ordinary 
share of each heir (Tur). 


16. If the father left mortgaged real property, 
it is still deemed to be in the possession of the de- 
ceased, and the first-born is entitled to his double 
share therefrom. If, however, there are unpaid 
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taxes, and it is customary for the government to 
seize the property in payment of the taxes, the pos- 
session is potential and not real. If the government 
does not seize the property, the possession of the 
deceased is real and not potential, and, therefore, 
the first-born is entitled to his extra share therein 
(Mordecai). 


CHAPTER CCLXXIX. 


Laws CONCERNING A CASE WHERE A MAN CONTRA- 
picts HIMSELF REGARDING A STATEMENT T'HAT 
So anp So Is His Son, BROTHER 
OR SLAVE. 


la. If a man says that so and so is his son, 
brother, or any other relative who is entitled by law 
to inherit him, his statement is valid, even though 
such a person has not generally been known to be 
such relative of his. It is immaterial whether he 
makes such statement while in good health or when 
sick (Baba Bathra 134a). 


1b. If he becomes dumb, he may write down that 
such and such a person is his heir (Gittin 71). 


2. If it was generally known that such and such 
a man was his brother or his cousin, and he denies 
it, his statement is of no effect. His statement is, 
however, effective when it relates to his son in order 
to disinherit him (Baba Bathra 126). 
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3. If the son died and left children, and the father 
Says these are not my grandchildren, because their 
father was not my son, his statement is of no effect, 
even of the estate, since the son is dead (Magid). 


4. If a man says that such and such a person is 
his son and thereafter says that he is his slave, his 
last statement is of no effect. But if he says this is 
my slave and thereafter he says that he is my son, his 
last statement is effective, although he waits upon 
him as a slave does, because it is presumed that he 
meant that his son is as serviceable to him as a slave 
is. If, however, such terms as ‘“‘slave, son of a bond- 
woman,’’ or the like, were applied to the person in 
question, the father cannot say that he is his son 
(Gittin 71). 


5. If a man, when assessed for taxes, says that 
this person is his son, and thereafter he says that he 
is his slave, the latter statement prevails, because it 
is possible that he first said it was his son in order 
to avoid paying taxes for the slave. If he says while 
assessed for taxation that this person is his slave, 
he cannot thereafter say that he is his son. The last 
rule of law, however, is only true when his mother 
is not known to be of Jewish descent; but if she is 
reputed to be of Jewish birth, her husband cannot 
say that her son is a slave (L. ¢.) 
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CHAPTER CCLXXX. 


LAw oF EVIDENCE REGARDING THE ASCERTAINMENT OF 
LEGAL HEtrs. 


1. All heirs are entitled to share in the estate if 
they are generally known to be so related to the de- 
ceased as to be entitled to inherit him, e. g., if wit- 
nesses come to testify that such a person is known to 
be the son or the brother of the deceased, although 
such witnesses cannot testify to the pedigree of such 
relationship, or are even unable to testify to the cor- 
rectness of such relationship, their testimony suffices 
to make such person recognized as the heir of the de- 
ceased (Kidushin 80a), 


2, A dies leaving two sons, B and ©, and it was 
not known that he has left any other sons. B then 
testifies to the effect that a certain person, D, is their 
brother, and C says that he is uncertain whether or 
not D is their brother. In such event, C is entitled 
to one-half of the estate; B takes only one-third of 
the estate, because he made an admission to the effect 
that there were three brothers; and D takes one-sixth 
of the estate. If D dies, the one-sixth of the estate 
he inherited reverts to B. If, however, D leaves other 
property, it is equally divided between B and O, be- 
cause B admitted to C that D was their brother 
(Baba Bathra 134a). 


3. If the one-sixth has improved of itself and 
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thereafter D has died, if the improvement is such 
as is severable from the property, as, for instance, 
grapes which have ripened to be removed from the 
earth vines, it is not included in the one-sixth, and 
B and C share equally therein. If the grapes are un- 
ripe to be severed from their earth vine, they belong 
to B exclusively (L. ¢. 134b). 


4. If, in the foregoing event, C denies B and says 
that C is not their brother, and C accordingly takes 
his share out of B’s share, as has been heretofore pro- 
vided, and thereafter D dies, C does not inherit D, 
but B alone takes the one-sixth as well as any other 
property left by him (L. c.) 


5. If one has taken possession of his inherit- 
ance, and some one comes along claiming that he is 
his brother and demands one-half of the inheritance, 
and the former denies it and says that he does not 
know him, the stranger is entitled to no share of the 
estate, even if there is a rumor to the effect that there 
is a brother of his alive somewhere abroad, because 
possession is nine points of the law (Baba Meziah 
39b). 


6. If one dies leaving a son and a hermaphrodite, 
the son is the sole heir, because it is doubtful whether 
the hermaphrodite is a male or a female (Baba 
Bathra 140a). 


Ta. The same rule of law applies to every case 
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where there are doubtful heirs, that the doubtful 
ones cannot recover the property from the deter- 
mined heirs unless they can prove (Maimonides). 


7b. Therefore, if A’s son goes abroad and it is 
not known whether he is alive or not, and there is 
no other son, A’s brothers are not entitled to the 
estate, because it is presumed that the son is still 
alive, unless he can prove to the contrary. But if A 
and his wife go abroad, and it is uncertain whether 
or not they gave birth to a son while there, A’s 
brothers are entitled to the estate, when he can prove 
that A died, and it is not to be presumed that there 
is such son in existence (Tur). 


8. If a man dies leaving daughters and a her- 
maphrodite, the latter is entitled to a share of the 
estate equal to that taken by any one of the daughters 
(Baba Bathra 140a). 


9. A house collapses and kills a man and his 
mother. The heirs of the son claim that the mother 
died first, and, therefore, they are entitled to the 
estate left. The heirs of the mother, on the other 
hand, claim that the son died first, and they are en- 
titled to the estate. In such event the mother’s estate 
goes to the heirs of the mother who are her legal 
heirs without any doubt (Maimonides; see See. 5). 


10. If a house collapse and kill a man and his 
married daughter, and it is not ascertainable as to 
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who died first (the husband claims that the father 
died first and the wife is the sole heir of the estate, 
and he heirs the wife; and the heir of the father 
claims that the daughter died first and the estate 
belongs to them); the father’s estate goes to his 
heirs, and the daughter’s husband is not entitled to 
anything thereof (L. ¢.; see See. 5). 


11. If a house collapse and kill a man and his 
daughter’s son and it cannot be ascertained as to who 
died first, the heirs of the father and the heirs of the 
grandson divide equally in the estate. The same rule 
of law applies to a case where the father is captured 
and dies while in captivity, and the son of his daugh- 
ter dies likewise, or vice versa, and it cannot be ascer- 
tained as to who died first (Baba Bathra 159b). 


12. Another opinion holds that the property 
goes to the heirs of the father only (Tur). 


13. If a house collapse and kill a man and his 
son or any of his legal heirs, and it cannot be ascer- 
tained as to who died first, and the son have a debt or 
widow to pay, and there is no other fund to collect 
from the son, the entire estate goes to the heirs, and 
the widow of the son or his creditors collect nothing 
therefrom (Baba Bathra 157a; see Sec. 5). 
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CHAPTER CCLXXXI. 


ALIENATION OF PROPERTY WITH VIEW TO DISINHERIT- 
ING LEGAL HEIRS. 


1. A man cannot make one his heir who is by law 
not his heir. A man cannot disinherit his legal heirs, 
and it is immaterial whether this is done by him in 
sound health or when sick, or whether it was done 
orally or in writing (Baba Bathra 130a). 


2. Therefore, if a man says that his first-born 
shall not take a double share in the estate, or if he 
says that one son of his shall not share at all in the 
estate together with his other sons, his words are of 
no effect whatever. If aman says that a certain man 
shall inherit him when he has a daughter, or if he 
says that his daughter shall inherit him where there 
is a son, or any case similar to that, his words are 
of no effect (L. ec.) 


3. If, however, a man has many legal heirs, such 
as sons, brothers or daughters, and he says, while 
sick, that this particular brother or daughter shall 
inherit him of all his brothers or daughters, his 
words are effective, whether this was said by him 
orally or written down by him. If, however, he says 
that a particular son alone shall inherit him, it is 
valid only when it was not committed to writing, but 
if a man commits to writing instructions that only 
one of his sons shall take his entire estate, such a son 
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is considered in law to be only a guardian for the 
other sons (L. e¢.) 


4. If a man says that one of his sons shall take 
one-half of the entire estate and the other sons shall 
take the other half thereof, it is valid (1. ¢.) 


da. If a man says that a certain son of his shall 
inherit only a certain sum mentioned by him, or if he 
says that his son A shall inherit his own share and 
that of his son B, or if he says that B shall not inherit 
anything but that his son A shall inherit, it is in- 
valid (Tur). 


5b. But if he says that A, his son, shall inherit 
him, or that he shall inherit his entire estate, and 
B shall inherit nothing, such bequest is valid (L. ec.) 


6. The foregoing rules of law apply to sons who 
are not the first-born. In the case of a first-born son, 
if the father says that his first-born shall take a share 
equal to that of any other son, or if he says that he 
shall not take a double share, or if he says that he 
shall not inherit a double share, such bequest is in- 
valid, because it is written: ‘‘Shall not substitute the 
son of the beloved as the first-born for son of the 
-hated first-born’’ (Chapter 21, Deuteronimium; Baba 
Bathra 130). 


7. Even in a locality where it is customary not to 
give the first-born son a double portion, such custom 
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is not to be followed, since it is against the laws of the 
Torah (Tur). 


8. A man in sound health cannot either diminish 
or decrease the proportionate share of the estate to 
which either the first-born son is entitled or to which 
any of the heirs is entitled (Baba Bathra 130). 


9a. If a sick person increases the share of one of 
his sons, thereby decreasing the shares of his first- 
born son and the rest of the sons, such bequest is in- 
valid, because, as has been stated before, that the 
share of the first-born son cannot in any way be 
diminished (Maimonides). 


9b. Some jurists, however, hold that the bequest 
is valid, but the extra increase is deducted from the 
shares of the other sons, and the share of the first- 
born son remains intact (Tur). 


10. The foregoing rules of law apply only to a 
case where the property is given by him as their 
share of the inheritance. If he gives to them as a 
gift, the conveyance is valid. If, therefore, a person 
orally divides his property in the nature of a gift, 
while being sick, and gives to one more and the other 
one less, or if he gives the first-born a share equal to 
that of the other sons, or if he gives it to one that is 
not entitled to inherit him, the conveyance is valid. 
But if he says that it is given to them as their in- 
heritance, the bequest is invalid (Baba Bathra 129). 
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11. If the language in the instrument of convey- 
ance is conflicting, some expressions purporting it 
to be a conveyance, while others purport it to be 
a will, the former prevails; e. g., if it reads, ‘‘This 
field shall be given to so and so, and he shall inherit 
it,’ or if it reads: ‘‘He shall inherit it, it shall be 
given to him, and he shall inherit it,’’ or if it reads, 
‘He shall inherit it and it shall be given to him,”’ 
it is considered in law as a conveyance by gift and 
it is therefore valid (Baba Bathra 129a). 


12. If a man has three fields and three heirs and 
he says thus, ‘‘One of my heirs shall inherit one field, 
the second field shall be given to the second heir, and 
the third heir shall inherit my third field,’’ the con- 
veyance is valid, because it is considered as a gift to 
all the three. 


13. This rule of law, however, is only true 
when no unreasonable length of time has elapsed be- 
tween one saying and the other. If he has not said 
it immediately, one following the other, it is not valid 
unless words having the import of a gift have been 
used with relation to all the three fields (L. c¢.) 


14, The foregoing rule of law applies only to a 
case where three fields are given to three different 
people, but if three fields are given to one man, or if 
one field is given to three men, it is not at all neces- 
sary that the conveyances shall be made immediately 
following one another (Tur). 
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15. If one writes an instrument to the effect that 
his daughter shall take half of one share, like any one 
of the other sons, she is entitled to get them; it is con- 
sidered in law as a mere inheritance, and, therefore, 
creditors and the widow of the deceased have priority 
over such gift, and the father can sell her fortune be- 
fore he dies (Mordecai). 


16. If the document reads, ‘‘shall hold the prop- 
erty,’’ or ‘‘shall divide the property,’’ it is considered 
in law as a gift (Tur). 


17. If a man conveys his property in the nature 
of a gift to a stranger and leaves nothing for his 
heirs, the conveyance is valid (L. ec.) 


18. If aman makes a gift to the son of his brother 
to the effect that he is the legal heir, and writes that 
this gift shall have the effect of disinheriting him, 
thereby desiring that his estate shall pass to the sons 
of his sister, the son of the brother inherits the entire 
estate in the event the man dies thereafter. The rea- 
son for this rule is that since he failed to pro- 
vide that the sons of his sister should take his estate 
for a gift, therefore, the son of his brother remains 
the sole heir, takes all the estate, and the sister’s chil- 
dren are considered as total strangers (L, ¢.) 
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CHAPTER CCLX XXII. 
Not to DIsINHERIT THE LEGAL HEtRs. 


1. It is preferable that a man shall not give his 
property away to strangers where there are heirs, 
although the heirs are guilty of bad conduct; but if 
he does transfer it, it is valid (Baba Bathra 133b). 


2. In a will which is made for the purpose of dis- 
inheriting a son and substituting a brother, it is un- 
ethical to act as an attesting witness thereto, even 
when the son conducts himself improperly and the » 
brother is a Sage (L. ¢.) 


3. If one writes in his will that his estate shall 
be disposed of to the best advantage, the estate shall 
be distributed among the heirs, because nothing bet- 
ter could be accomplished with an estate (Tur). 


CHAPTER CCLXXXIV. 
Tur DEATH OF THE DECEASED Must BE PROVEN. 


1. Heirs cannot inherit a person unless they pro- 
duce evidence to prove that he has died. If the heirs 
have heard it said that so and so has died, or if a 
woman came and said that her husband has died, such 
evidence is not enough to have his estate distributed 
among the heirs (Maimonides). 


2. If a person drowns in very deep waters, and 
witnesses come to testify that they saw him drown- 
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ing and they say that the memory of him was lost, 
such testimony suffices to make his estate pass to his 
heirs (L. e¢.) 


3. If witnesses come and say that they saw a man 
fall into a den of lions or tigers, or they saw him 
hanging and birds ate of his flesh, or that he was 
killed in war by a stab or otherwise; and they say 
that they could not recognize his face, but that the 
man had some specific marks of identification, and 
they recognized him by those, the estate of such man 
is distributed among his heirs (L. ¢,) 


CHAPTER CCLXXXYV. 


DISPOSITION OF THE PROPERTY OF A CAPTIVE OR OF ONE 
Wuo Has DISAPPEARED. 


1. If a man was captured and it was heard that 
he died there, as a result of which the heirs take pos- 
session of the estate, such heirs are to be left in the 
possession thereof. The same rule of law applies to 
a case where one flees from his town in order to 
escape danger. If, however, one vanishes from his 
home voluntarily and there a report was circulated 
that he had died somewhere, and his heirs as a result 
took possession of his property, the court takes it 
away from them until they produce evidence to prove 
that such person is dead (Baba Meziah 38b). 


2. It is the duty of the court to take care of the 
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property of the one that has been captured or of one 
that has gone in order to escape danger. All the per- 
sonal property is entrusted to a trustworthy person 
by the court. The apparent heirs are put in the pos- 
session of the real property, and they are to take care . 
of the same until it is either established that he has 
died or until he returns. When he returns then it is 
to be ascertained whatever work they did and what- 
ever they have consumed thereof, as is the custom 
of that locality with all persons taking land to farm 
(L. ¢.) 


3. If the one that was captured or the one that has 
escaped has left standing corn in the field ready to 
be cut, or he has left any product of the soil about 
to be removed therefrom, it is the duty of the court 
to take charge of the property and to appoint a 
guardian. The guardian removes the products from 
the field, sells them, and the money realized is put 
by the court together with the other personal prop- 
erty left. When all that has been accomplished, the 
next of kin is permitted to take charge of the prop- 
erty. The reason the next of kin is not permitted to 
take of the property before is that the relative might 
remove the products and use them as though he had 
taken possession of them when they were already 
detached from the soil (Baba Meziah 39a). 


4, If there are court yards, inns, stores or the 
like which are ordinarily rented to others and, there- 
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fore, require no extra attention or work, the heir is 
not permitted to take charge of the same if such 
property is not generally leased to others, because the 
heir might collect the rents and use them. But it is 
the duty of the court to appoint a guardian and the 
rents collected by him are deposited in court and 
_ kept there until the heir succeeds in proving that 
the person whom he seeks to inherit has died, or un- 
til the person himself returns (Maimonides). 


5. A relative in such case is permitted to take 
charge only of fields, gardens, vineyards or the like, 
in the nature of a person obtaining land to farm, in 
order that the property shall not remain unculti- 
vated and deserted (L. c¢.) 


6. If a man goes away of his own free will leav- 
ing some property and it is not known where he went 
to, no relative of his is permitted to take charge of 
his property. If any of the relatives did take charge 
of the property, he is dispossessed therefrom. Nor 
is it the duty of the court to appoint a guardian to 
take care of his property, no matter whether it con- 
sists of realty or personalty, for the reason that he 
has left of his own free will (Baba Meziah 39b). 


7. In the foregoing event the personal property 
must remain in the possession of the present pos- 
sessor until the man returns or until the heirs are 
able to prove that the man has died. Regarding the 
real property, whoever he has left in charge is per- 
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mitted to stay there without paying rent for the oc- 
cupation of the same. Regarding a field or a vine- 
yard in which there was a tenant who let it to farm, 
the field must be left in the status it was when he 
had left until he returns. If he left a field or prop- 
erty vacant, they should be so kept vacant, because 
he knowingly permitted his property to be destroyed, 
and there is no obligation resting on any one to re- 
turn a lost article to the owner when the owner know- 
ingly permits such article to get lost (L. ¢.) 


8. If the man during his absence has become heir 
to some property and he was not aware of such fact, 
it is equivalent to a case where a man is taken into 
captivity and the court must appoint a guardian 
(Rabben Yerucham). 


9. If a man goes to a place which is absolutely 
safe and free from all danger with the intention of 
returning, but has failed to return, such a case is 
equivalent to one in which the man was forced to 
leave, because it is presumed that the reason he has 
not appointed any one to take care of his property 
was because he intended to return immediately 
(Tur). 

10, If there was a report to the effect that the 
man has died there, it is the duty of the court to take 
all the personal property and entrust it into the 
care of a trustworthy person, and the realty is left 
in the care of the next of kin in capacity of a lessee 


282 JEWISH CODE OF JURISPRUDENCE 


letting land to farm, until the latter produces evi- 
dence to prove that the man has died, or until the 
man returns (Baba Mechia 38). 


11. The next of kin is not permitted to take charge 
of the personal property only in the capacity of be- 
ing a relative, but he is not incapacitated of becoming 
a guardian thereby (L. ¢. 39). 


12. In every case where the next of kin is put in 
the possession of the property no minor shall be ap- 
pointed for such task, because he might ruin the 
property (L. ¢.) 


13. If the person vanished is a minor, no next of 
kin can be permitted to take charge of the property, 
lest the latter one may claim that this is the share he 
obtained by inheritance (L. c.) 


14, Even the next of kin to the next of kin of a 
minor is not permitted to take charge of the minor’s 
property; e. g., if there were two brothers, one a 
minor and one an adult, and the minor was either 
taken into captivity or was forced to flee, the adult 
brother is not permitted to take charge of the prop- 
erty, for the reason that a minor is unable to make a 
legal protest against the unlawful possession of his 
property ; and by reason of that the adult, after hav- 
ing been in possession for some years, may claim 
that the property was a share of the inheritance he 
obtained. Even the son of the adult brother is not 
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permitted to take charge of the property, because he 
might claim that he has inherited the same from his 
father (L. c.) 


15. If, however, the inheritance has not been as 
yet divided among the heirs, and all the heirs are 
supported from the same common fund, the next of 
kin may be put in the possession of the minor’s prop- 
erty (Nimuke Joseph). 


16. The next of kin is not permitted to take pos- 
session of a minor’s property only when such pos- 
sessor is entitled to use the fruit of the property, 
but he may be appointed as a guardian when he de- 
rives no benefit at all from such appointment (Tur). 


17. The next of kin may likewise be appointed to 
take possession of a minor’s property if such prop- 
erty is not a part of the minor’s inheritance (L. c.) 


18. The next of kin is also permitted to take into 
his possession the personal property of a minor. 
And the next of kin has preference over a stranger 
(Baba Meziah 70a). 


19a. If the minor has an inheritance from his 
mother’s father, the father is not permitted to keep 
the property under his care; the court must appoint 
a guardian. 


19b. There are some authorities who hold that if 
the minor has a father living, the court does not have 


284 JEWISH CODE OF JURISPRUDENCE 


to investigate the case and trouble itself with his 
property, unless the father has a bad reputation 
(Tur). 


20. It has happened that a certain old woman, 
who had three daughters, was taken into captivity 
with one of her daughters. Another one of the 
daughters died and had left surviving her a minor 
son. The sages then decided as follows: The third 
daughter still alive cannot be put into the possession 
of the estate, because it is probable that the mother 
is dead and that the minor grandchild is the heir 
to one-third of the estate, and the law is well estab- 
lished that an heir cannot be put in the possession 
of an estate belonging to a minor. The minor can- 
not be put in the possession of the estate because it 
is probable that the old woman is yet alive, and the 
law is well established that a minor cannot be put in 
the possession of the estate belonging to one taken 
into captivity. Since a guardian must be appointed 
for the share belonging to the minor, the same guar- 
dian must be appointed to take charge of the entire 
estate belonging to the old woman. Thereafter it 
was confirmed that the old woman died in captivity, 
and of the daughter it was uncertain. The Sages then 
decided that the daughter who is still alive shall take 
possession of one-third of the estate, which forms 
her share of the inheritance. The minor likewise 
takes possession of one-third, which is- his share of 
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the inheritance. For the one-third belor.ging to the 
daughter that was captured, a guardian must be ap- 
pointed for it is probable that the captured daughter 
also died in captivity, and as a result the minor is 
entitled to one-half of her third (Baba Mechia 37). 


CHAPTER CCLXXXVI. 


How Minor anp ApuuLtT Hetrs ARE TO RECEIVE SUP- 
PoRT FROM THE ESTATE. 


1. If a man dies leaving minor and adult sons or 
daughters, and the adult children require more ex- 
penditures for their clothing while the minors re- 
quire more expenditures for their food, they are not 
to be supplied with food and clothing out of the bulk 
estate, but each and every one of the heirs receives 
his or her share of the estate and he or she can dis- 
pose of the same as seen fit (Baba Bathra 139b). 


2. In the above-named event, it is disputed 
whether or not the same rule of law applies to a case 
only where there was a protest made to that effect, 
or it applies likewise to a case where there was silence 
before and claim afterwards (Tur). 


3. The foregoing rule of law applies only to a 
case where the estate is not benefited by the costly 
clothes of the adult sons, but in a case where the 
eldest one has charge of the management of his 
father’s affairs; and the estate is benefited by his 
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costly clothes, because they give him more prestige; 
he is entitled to receive his clothes from the bulk 
estate. Even in such an event, however, the other 
heirs may protest (L. ¢.) 


4. If the adults married after their father’s death, 
and have taken the expense for such marriage out 
of the estate, the minors are likewise entitled to re- 
ceive such sums of money for their marriages and 
the balance is divided equally among the heirs (Baba 
Bathra 139). 


. If, however, the adults married during the life- 
time of their father, the minors cannot thereafter 
claim that they too are entitled to receive their mar- 
riage expenditure from the estate, but whatever their 
father gave during his lifetime is not taken into ac- 
count after his death (L. c.) 


6. If a man promises to give to his son a certain 
sum of money upon his marrying, and the man dies 
before such marriage takes place, such dowry is to 
be taken out of the share belonging to the son and 
not out of the entire estate, because title to such 
dowry has not yet passed to the son during his 
father’s lifetime (Rabbi Moses Iserlish). 


7. If a son is imprisoned for non-payment of a 
penalty and his father pays the penalty for him and 
frees him, and thereafter the father dies, such sum 
of money is to be deducted from the son’s share of 
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the inheritance. It is presumed that he has advanced 
such money as a loan to his son and not as a gift, 
unless there is evidence to the contrary (L. ¢.) 


8a. If a father incurs expenditures in making a 
repast on the occasion of his son becoming engaged 
and the son receives certain gifts during the lifetime 
of the father, and thereafter such gifts must be re- 
turned in reciprocation after the father’s death, such 
gifts are to be sent out of the bulk estate (Baba 
Bathra 144b). 


8b. But if the son himself has paid the cost of 
the repast, the gifts are to be sent out of the share 
belonging to him (L. c.) 


9. If a father sends marriage gifts in the name of 
one of his sons, and if such son in return receives 
marriage gifts after the death of his father, they 
belong to him exclusively and not to the estate. But 
if the father has sent the gifts in the name of all his 
children, not mentioning any names, the gifts re- 
ceived by the son belong to the estate (L. c.) 


CHAPTER CCLXXXVII. 
A MAn Dytna LEAVING MINorR AND ADULT CHILDREN. 


1. If a man dies leaving minor and adult sons, 
and the adult sons have improved the estate through 
their efforts, the entire improvement belongs to the 
estate, and they are not even entitled to be compen- 
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sated for their work, even if the expenditures for 
the improvement advanced by them were from their 
pockets (Maimonides). 


2. If, however, at the time the adults took charge 
of the estate, they said: ‘‘See what our father has 
left for us; behold, we will do work therein and re- 
ceive our support,’’ the entire improvement belongs 
tothem. This, however, is only true when they them- 
selves have advanced the cost for the improvement, 
but if it was taken out of the estate, it belongs to 
the estate (L. ¢.) 


3a. The foregoing rule of law is according to the 
opinion expressed by Maimonides. All jurists, how- 
ever, hold that the improvements brought about by 
the adult sons belong to the estate only in the event 
they. hired laborers to work on the estate and paid 
them out of the funds belonging to the estate, or when 
they dealt with the merchandise belonging to the 
estate. But if they themselves spend the money or if 
they personally worked on the estate in order to im- 
prove it, such improvements belong to them and not 
to the estate (Choshen Hamishpat). 


3b. If the means by which the adults have caused 
the improvement on the estate were such as could be 
brought about by the minors as well, if they had been 
notified by the adults, for instance, if the work con- 
sisted in taking care of the fields, gardens and the 
like, the improvement belongs to the entire estate, 
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for it was the duty of the adults to notify the minors 
of their intentions. And this rule of law holds true 
even in ease the adult brothers have done the work 
in person (Baba Bathra 144). 


4. If, however, the adults have said to the minors: 
‘*See what our father has left for us; behold, we shall 
do work on the estate and derive the benefits there- 
from,’’ the entire improvement thus brought about 
belong to themselves, although the expenditures in- 
curred by them were taken out of the estate (Tur). 


5. If all the heirs are adults, it is not necessary 
that such declaration shall be made in the presence 
of the court. It is sufficient when made in the pres- 
ence of two or more witnesses. If there are some 
minors among the heirs, such declaration must be 
made in the presence of the court (Maimonides). 


6. The foregoing rules of law have application 
only to a case where all the heirs are supported from 
the common fund of the estate, but if they are not so 
supported, the improvement belongs to the estate; 
even in the event the adults have themselves paid all 
the expenditures incurred by them, and it is assumed 
if the advance is more than the expense, he takes for 
the expenditures (Tur). 


7. If one of the heirs has many children and such 
children have improved the estate, their father can- 
not claim from the estate the improvements occa- 
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sioned by them, and the other heirs cannot claim com- 
pensation for the food consumed by such children, 
but everything is considered as a part of the common 
estate (Maimonides). 


8. If one of the brothers makes a gift to a cer- 
’ tain person, and the other brothers were present and 
kept silent, it is considered in law as a relinquishing 
of rights to that particular amount and the entire 
estate bears the loss of the same (Nimuke Joseph). 


9, If a man inherits his father’s estate and im- 
proves it by planting and building thereon, and there- 
after it becomes known to him that he has brothers 
living somewhere abroad, such improvement belongs 
to the estate, if such brothers are minors. If the 
brothers are adults, he is considered in law as a 
tenant hiring land to farm and he is entitled to such 
rights, for the reason that he was not aware of the 
fact that he had brothers alive (Baba Meziah 39b). 


10. If one of the brothers takes possession of the 
estate belonging to a minor and makes some improve- 
ment thereon, such improvement belongs to the 
estate, and he is not entitled to the rights of a man 
hiring land to farm, because he has taken charge of 
the property without permission or legal justification 
(Maimonides). 
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CHAPTER CCLXXXVIITI. 


How THE WEARING APPAREL OF THE HeEtrrs ARE 
VALUED. 


la. When the brothers divide the estate, the 
clothes worn by the heirs are valued and are con- 
sidered as a part of the estate, but whatever is worn 
by the children or wives of such heirs is not to be 
valued, because they have already obtained title 
thereto, if the estate is benefited by the clothes of the 
adult son (see page 285, Sec. 3; Baba Kamma 11b). 


1b. This rule of law applies only to clothes worn 
by them on week days, but clothes worn by them on 
the Sabbath or Festivals are to be valued as a part 
of the estate (Yerushalmi, L. c.) 


2. If a man makes a will to the effect that a cer- 
tain man is to get a certain tree or a certain field of 
his estate, and the heirs have divided the estate among 
themselves without fulfilling the bequest of the tes- 
tator, the distribution of the property is invalid and 
void. The heirs must first give the man whatever he 
is entitled to get and thereafter they must make a 
new distribution of the estate (Ketuboth 109b). 


3. If one of the heirs is willing to give the man 
whatever he is entitled to get under the bequest and 
is willing that the other heirs should reimburse with 
money for their share, it may be so done, and the 
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distribution is then considered legal and effective 
(Tur). 


CHAPTER CCLXXXIX. 


DISTRIBUTION OF Estate WHEN THERE ARE ADULT 
AND Minor HEtrrs. 


la. If there are minor and adult heirs and they 
are willing to divide the estate among themselves, it 
is the duty of the court to appoint a guardian for 
the minors. Such guardian has a right to select of 
the estate whatever part seems to him to be the best 
(Kidushin 42b). 


1b. Some authorities, however, hold that the es- 
tate is distributed by throwing lots (Tur). 


2. When the minors become of age, they cannot 
protest against the distribution, because they ob- 
tained their share by the order of the court (Kidu- 
shin 42b). 


3. If the court erred in the valuation of the prop- 
erty to the extent of one-sixth less than the real value 
to the disadvantage of the minors, such minors may 
demand a re-distribution of the estate when they be- 
come of age (L. ¢.) 


4. A guardian, even when appointed by the father 
of the minors when he was alive, has no right to dis- 
tribute the property among them without first ob- 
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taining the consent from the court; unless he was 
appointed for this very purpose (Ran). 


5. Lf all the heirs are minors, the estate is not to 
be distributed to them until they become of age; un- 
less it is the opinion of the court that the heirs may 
be benefited by the distribution of the estate (Tur). 


6. In every case, when the minors reach the age 
of thirteen years they may make the distribution in 
person without requiring a guardian or a court order, 
because distribution of an estate is not considered in 
law as a sale of property (Nimuke Joseph). 


CHAPTER CCXC. 
Laws CoNCERNING GUARDIANS. 


1. If a man dies leaving minor children or he 
leaves his wife in a pregnant state, if the deceased 
failed to make such appointment, it is the duty of 
the court to appoint a guardian to look after the 
interests of such minors, because the court is deemed 
to be the father of orphans (Gittin 52b). 


2. The court is not disqualified by law from act- 
ing as guardian; nevertheless, if there is distribution 
to take place, or if there are other legal matters to be 
taken up by the court, it is preferable that another 
guardian be appointed (Rosh). 


3. By the term ‘“‘court’’ is meant either a duly 
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appointed judge of the community or any other com- 
petent judge; but any body of three men cannot style 
itself a tribunal and take charge of the estate belong- 
ing to minor orphans (Rosh). 


4. If the testator at the time of his death said 
that his minor heirs should get their proportionate 
share of the estate and do with it whatever they see 
fit, such will is valid, and the court need not appoint 
a guardian for them (Maimonides). 


5. If the testator appointed a minor or a woman 
as guardian for his minor heirs, the appointment is 
valid (Gittin 52b). 


6. If a man says to a sick person: ‘‘Are you will- 
ing that I should take control of your property?’ 
and the sick person says ‘‘Yes,’* this is considered 
in law as an appointment of a guardian (Tur). 


7. If the estate of the deceased was managed by 
a superintendent, when he was alive, the manager is 
not permitted to remain guardian for the heirs, but it 
is the duty of the court to appoint another guardian 
for them; because he cannot be named the guardian 
appointed by the father unless the guardian was ap- 
pointed by him immediately before his death (Rosh). 


8a. The court cannot appoint as guardian a 
woman, or a minor, or an ignorant person who is sus- 
pected of violating laws and committing crimes 
(L. ¢.) 
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8b. But the court must appoint a man who is 
trustworthy and courageous; who is able to protect 
and defend the interests of the orphans, and who is 
versed in business so that he should be able to take 
good care of the estate and make profitable invest- 
ments (Baba Meziah 70a; Ketuboth 109a). 


9a. When the guardian is appointed, an inven- 
tory must be made determining the value of the real 
and the personal property, the debts and any other 
thing or things that are entrusted to him (Tur). 


9b. An agreement with an exact copy thereof is 
to be prepared, one of which is given to the guardian 
and the other is left with the court (1. c.) 


10. The guardian is permitted to buy for him- 
self costly garments out of the estate in order that he 
may be respected; providing, however, that the es- 
tate is benefited by such respect (Gittin 52b). 


11. If there is a report to the effect that the guar- 
dian appointed by the court is living above his means, 
he is to be removed and another one appointed in his 
stead, for there is a suspicion that he makes personal 
use out of the estate belonging to the orphans 
(Maimonides). 


12. A guardian appointed by the father is not 
removed on the mere suspicion mentioned above. If, 
however, witnesses testify to the effect that he causes 
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losses to the property of the orphans, he is removed 
(L. ¢.) 


13. It is the opinion of some authorities that even 
a guardian appointed by the court is not removed on 
mere suspicion, unless there are witnesses to testify 
to the effect that he causes undue losses to the prop- 
erty (Tur). 


14, If the guardian lends money to an untrust- 
worthy person, the court is empowered to compel the 
creditor to return the money to the estate (Rabbi 
Moses Iserlish). 


15. If the court appoints a respectable person as 
a guardian and thereafter the man turned out to be 
indecent—as a spendthrift, breaking vows and the 
like—it is the duty of the court to remove him and 
appoint another one in his stead. All such things 
are entirely left to the discretion of the judge, be- 
cause all judges are considered as the fathers of 
minor orphans (Maimonides). 


16. When the court appoints a guardian, he takes 
possession of all the property belonging to the heirs, 
whether real or personal; and he has a right to buy, 
sell, build, demolish, hire out, plant, sow and do 
anything which in his judgment is profitable for the 
heirs. ‘The guardian provides the orphans with 
board and all other incidentals. Such expenditures 
are to be made in accordance with the size of the 
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estate and in accordance with their standing in life. 
He shall neither be too extravagant nor miserly in 
incurring such expenditures (Gittin 52b). 


17a. If the deceased leaves cash money, the court 
is not permitted to appoint a guardian to take care 
of the same (Baba Meziah 5a). 


17b. Some authorities, however, hold that even 
in such an event, a guardian must be appointed 
and he can spend some of the money for support, and 
with the balance real property must be bought and 
placed in the care of the guardian, and the income 
shall be used for the benefit of the orphan (Tur). 


18a. All personal property belonging to the heirs 
must be appraised and sold under the supervision 
of the court (Ketuboth 101b). 


18b. The above rule of law, however, applies only 
to a case where there was no guardian appointed. In 
the event there is a guardian appointed, he may sell 
the property without the supervision of the court for 
whatever price that he sees best for the benefit of 
the heirs (Tur). : 


19. Personal property or merchandise belonging 
to minor orphans must not be conveyed over the seas 
or through any possible dangerous road (Maimon- 
ides). 


20a. The guardian may sell cattle, fields and vine- 
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yards for the purpose of supporting the heirs (Git- 
tin 52b). 


20b. And the sales take place as follows: First 
the cattle should be sold, and then real property ; and 
it all depends upon the judgment of the guardian to 
sell first whatever is less profitable to the heirs (Tur). 


21a. Cattle and real property must not be sold 
for the purpose of keeping the money realized there- 
from in any safe place (Gittin 52b). 


21b. Real property may be sold for the purpose of 
buying oxen for tilling other real property, because 
oxen are of prime importance in the cultivation of 
land (L. ¢.) 


22. It is not permissible to sell one field, although 
bad and far from the estate, in order to buy with the 
proceeds thereof a good field near the estate; because 
it is probable that the new field will not turn out to 
be as profitable as the first one (L. ¢.) 


23a. If a man has a claim against the orphans, the 
guardian has no right to appear and plea for them, 
because he might lose. If, however, the guardian 
appeared for them and won the trial, the judgment is 
valid; and if he finds libel, the judgment is void 
(Maimonides). 2 


23b. The guardian is believed as a witness if he 
knows that the money belongs to the orphans (see 
Jewish Code, Chapter 37, Sec. 155). 
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24a. A guardian is permitted to expend money 
out of the estate for the purpose of getting the 
orphans accustomed to be God-fearing and observing 
His commandments. He may, therefore, buy for 
them Five Scrolls of the Law, Lulow, Suco, Schefor, 
Fronteles, Mezuzo, Chichis, ete. (Gittin 52a). 


24b. The estate cannot, however, be taxed for 
charitable purposes, even in the most urgent events; 
because in the former case the expenditures are lim- 
ited, but in the latter case of charity, the taxation 
may be unlimited (L. ec.) 


25. When the orphans become of age, the guar- 
dian turns over to them whatever is left of the estate, 
and he is not bound to give them an itemized state- 
ment showing the expenditures made and the profits 
earned, but he simply states to them that this is the 
balance of the estate (Maimonides). 


96. The guardian upon surrendering the estate 
must take a solemn oath to the effect that he has not 
converted any part of the estate to his own use (Git- 
tin 52a). 

97. The oath taken by the guardian, as herebe- 
fore stated, refers only to a case where he was ap- 
pointed by the court; but if the guardian was desig- 
nated by the testator, he is not bound to take an oath 
upon surrendering the estate, unless there is a defi- 
nite assertion made by the heirs to the effect that he 
has converted some of the estate to his own use (L. Cc.) 
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28. If anything belonging to the estate was lost, 
the guardian must take the general oath imposed by 
law upon bailees (Tur). 


29. If the guardian is himself interested in the 
profits of the estate, he must take the oath upon sur- 
rendering the estate, even in the event he was desig- 
nated as guardian by the testator and the heirs make 
no positive assertion that he converted property be- 
longing to the estate to his own use (Tur). 


30. Although it is not incumbent upon the guar- 
dian to submit an itemized statement to the heirs, 
it is his duty that he, for himself, should make a 
careful accounting and be extremely cautious in pre- 
paring such schedules in order to ascertain what is 
still left of the estate (Maimonides). 


31. The court cannot appoint a guardian with 
the condition that he should be exempt from taking 
an oath, unless they were unable to get a suitable 
person who would be willing to be guardian and 
take an oath; they may appoint one without having 
to take the prescribed oath (Tur). 


32. A guardian, whether appointed by the court 
or designated by the father, is not liable in cases of 
loss and theft, but he is liable in cases of gross negli- 
gence (L. c¢.) 


33. A guardian, whether appointed by the court 
or designated by the testator, before he has taken 
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possession of the estate or before he has transacted 
any business for the heirs, has the right to resign. 
But after he has taken possession of the estate or 
after he has transacted some business for the heirs, 
he has no right to resign (L. ¢.) 


34. The foregoing rule of law refers only to a case 
Where the guardian remains in town; but if he re- 
moves from the town, the court has to appoint an- 
other guardian in his stead (L. c.) 


35. If the minor heirs, of their own accord, have 
boarded with a certain man or woman, and such per- 
son has made some efforts on their behalf, it is con- 
sidered in law as a guardianship in every respect 
(Gittin 25a). 


35a. But it is disputed whether he has to take an 
oath or not (Ra’abad and Rosh). 


36. If the minor heirs board with a certain man 
and such man expends his own money for their sup- 
port, he is to be reimbursed therefor (Tur). 


37a. If a minor becomes of age and he proves to 
be very extravagant, and on the whole is guilty of 
ill-conduct, the court has no right to withhold the 
estate from him. Neither has the court a right to 
appoint a guardian for him, unless the testator ex- 
pressly said that the estate should not be given to him 
unless He proved to be a worthy person, or until the 
expiration of a certain definite time (Maimonides). 
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37b. Nevertheless, it is the duty of the court to 
rebuke him and to instruct him, and to lead him on 
the right way (L. ¢.) 


88. An insane or dumb person has in law the 
status of a minor, and a guardian must be appointed 
for him (Ketuboth 48a). 


39. If a guardian dies and his son produces a 
book wherein there is an entry to the effect that his 
father has expended a certain sum of money for the 
heirs, such entry is not sufficient to hold the estate 
therefor; because it is probable that his father was 
paid for the expenditures, but he neglected to cross 
out the item from his book (Tur). 


40, However, the guardian during his lifetime, is 
trusted and believed for whatever he says concerning 
the expenditures he made for the minor heirs, and 
he is reimbursed, by taking an oath (Rambam). 


SUPPLEMENT TO CHAPTER CCLXXXIX. 


1. If all the brothers are not present and the 
ones that are present want the estate distributed, that 
can be done in the presence of three men who are ex- 
perts in appraising, even though they be ignorant of 
the law. 


2. If the property is divided in the presence of 
less than three men, the distribution is of no value. 
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3. If the estate was in cash coin of one land, then 
it can be divided in the presence of two men (Baba 
Mechia 69b). 


4. If, after the distribution is made, one of the 
brothers who was not present claims that the prop- 
erty was not correctly appraised and says, ‘‘I will 
give more for the estate,’’ the distribution is void. 
Another lot must be made. Without any reason the 
distribution cannot be void. 


5. If the heirs distributed his estate and after- 
wards another man comes from abroad with evidence 
that he is a brother, even if he has three fields, and 
one takes one, and the other takes one, and the third 
is divided between the two, and he makes a lot and 
the third (new) brother wins the third field; if the 
two brothers agree, they can make the distribution 
null, even if the new brother is satisfied to leave it as 
it was; because the distribution was made by mistake 
(Baba Bathra 106). 


6. And that same law applies when after the dis- 
tribution is made a creditor of the father takes away 
the share from one of the heirs because that was 
mortgaged for his debt. Another distribution must 
be made (Baba Bathra 107). 


7. If the heirs receive some amount on account 
of their shares in the estate before the distribution 
takes effect, and some of them do not receive any- 
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thing, and some of the estate is deposited by a bailee 
- and some brothers claim to take out of the deposit the 
expenses of the father’s burial, and the other heirs 
who did not receive anything claim that the deposit 
shall not be touched until after the burial takes place, 
and a correct reckoning made, and that each one shall 
give his share of the expenditure of the buriai from 
his own pocket, the right is with the heirs who have 
not received anything. 


8. R and his wife and four daughters were in 
one house and the house collapsed and it is uncertain 
who died first or last. The heirs of R claim that R 
died last and R inherits all the estate from the de- 
cedents and they are the legal heirs of R, and the 
heirs of the wife claim that the woman died last and 
she inherits all the estate from the decedents and 
they are entitled to the estate, then the estate must 
be equally divided between the two heirs. 


9, If, however, the daughters were married and 
their husbands demand the inheritance, then the es- 
tate must be divided into six parts, and four parts 
shall be given to the husbands and one part to the 
heirs of R and one part to the wife’s heirs. 
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CHAPTER CCXCI. 
THE Law oF GUARDIAN WITHOUT COMPENSATION. 


1. A guardian who serves without compensation 
is not liable if an article is stolen or lost, unless it is 
stolen or lost through gross negligence (Baba Mechia 
93). 


2. A guardian who serves without compensa- 
tion, when silver, or a vessel, or cattle is entrusted 
to his care, and he undertakes to guard them, 
even if he does not expressly state that he will 
guard them, but agrees to take care of them, e. 
g., he says, ‘‘Leave them with me,’’ comes under 
the law of a guardian without compensation. But 
when he says, ‘‘Leave it with you,’’ or he says, 
‘Leave it, the house is for you,’’ or he says, 
‘‘Leave,’’? he is not included under the law of a 
guardian without compensation, even of oath 
Cb 6,80). 


3. If a man was going on a journey and a com- 
rade says to him, ‘Take my shoes with you,”’ and the 
other says, ‘‘Leave them on my ass,”’ and he leaves 
them without receiving them in his hands and not 
binding them, and the man with the ass was gone 
for a little while for his necessity, in the meantime 
the shoes get lost, he is liable to pay for the shoes, be- 
cause it is gross negligence. Some other authorities 
hold that he is not responsible. 
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4. If a man request from his comrade permission 
to bring in his cattle or fruit to his courtyard without 
stipulating about the guarding, and if anything is 
stolen or lost, he is free even from an oath (Baba 
Kamo 47). 


5. If a man gives a golden dinar for guarding, 
and he says, ‘‘Take care of it because it is silver,’’ and 
afterwards, on account of gross negligence, it is lost, 
he must only pay for a silver one. Because he can 
say that ‘‘I have taken responsibility for only a 
silver one,’’ therefore he must pay only for a silver 
dinar (L. ¢. 86). 


6. If he destroys the dinar with his hand he must 
pay for a golden one (Baba Kama 62-1). 


7. If a man places in his comrade’s charge vessels 
or money, and he afterwards comes for them and the 
guardian says, ‘‘I do not know where I left them, you 
wait for me until I find them,”’’ he is liable for them 
on account of gross negligence (Baba Mechia 42). 

8. If a thief steals the bailment and if he raises 
an outcry, he will receive some protection for saving 
the bailment; but if he does not do so, he is liable on 
account of gross negligence. 


9. However, if he does not receive protection 
without compensation, only for compensation, he is 
not liable. 


10. If the guardian, through gross neglect, did 


THE LAW OF GUARDIAN 307 


not watch the cow carefully and she is out of the 
stable, in the field, and died naturally, he is not liable. 
Even in the beginning, it was gross negligence, if 
afterwards she died in the natural way in the field, he 
is not liable, because the same thing could have hap- 
pened in the stable. 4] 


11. However, if after he had gone from the stable 
the cow was stolen, and afterwards she died in the 
house of the thief in the natural way, he is liable. 
Because if she was alive when she was stolen by the 
thief, and she is lost to the owner anyway. 


12. If he takes the cow up on a mountain and she 
falls down and dies, it is gross negligence, and he is 
liable. But if she dies on top of the mountain he is 
not liable (Baba Mechia 73). 


13. If she goes up the mountain herself without 
anyone forcing her, that is not gross negligence; 
therefore, the guardian is not liable (LL. ¢.) 


14. If the same guardian left the cow and go to 
the city; in the meantime if a lion or a wolf kill the 
cow? If he come in the city in the regular time when 
all the working men come in, he is not liable, even 
when he was there he can save the cow. If he come in 
the city not in the regular time when all working men 
come, if he was there he can save it, he is liable; if he 
cannot save it he is not liable (Baba Mechia 73). ” 


15. The right way for guarding is accordingly of 
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the bailment, e. g., if the bailment is beams or stones, 
the place for them is in the front yard. If it is big 
bunches of cotton, the place for them is in the rear 
yard. Some other things must be kept in the house 
and some others in the bureau under the lock; e. g., 
silver and gold. Silk dresses must be put on a 
hanger because of the risk of rats (Baba Mechia 42). 


16. If the guardian leave the bailment in some un- 
safe place and afterwards the articles were stolen or 
lost accidentally, ¢. g., a fire burns the whole house, 
he is liable through gross negligence (Baba Mechia 
42). 

17. Even if he leave the bailment with his articles 
together in one place, he is liable, because he is per- 
mitted to put his own money in an unsafe place, but 
not the others. 


18. Money in cash should be kept in a savings 
bank. If, afterward, the bank fails, the guardian is 
not liable. 


19. Every bailor is permitted to give the bailment 
to any of his family supported by his table. 


20. If the bailee deliver the bailment for guard- 
ing to his small children or to his servant or to any 
relative not supported by his table, and afterward it 
becomes lost or stolen, he is liable. 


21. If the guardian permitted strangers to come 
in the rooms where the bailment is left, and the arti- 
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cles are stolen, even though the strangers are known 
to be honest and responsible, he is liable. 


22. If the bailee return the bailment to the wife 
of the bailor, and afterwards it is stolen or lost, he is 
not liable. 


23. If it is known by the bailor that the bailee 
does not guard it himself, but gives it to another who 
is not supported by his table, and afterwards the 
article is stolen by the one to whom it was entrusted, 
the bailee is not liable. 


24. A man has given money to a bailee for guard- 
ing, and the bailee gives this money to his mother 
without notifying her that the money is not his, and 
afterward the money was stolen or lost, the Sages 
decide that the bailee is not liable, because he is 
permitted, according to the law, to give the money to 
one of his family supported by his table, and the 
mother cannot be responsible for the money lost, be- 
cause she thought the money belonged to her son; 
therefore, she gave more attention to the guarding of 
the money (Baba Mechia 42). 


25. Therefore the Sages decide that the bailee 
must take an oath that he gave it to his mother, and 
the mother must take an oath that she hid it and that 
it was stolen; and neither is liable (Baba Mechia 42). 


26. If the bailee notify the members of his family 
that the article is a bailment and they do not guard 
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it carefully according to the law of guarding, the 
members of the family are liable to pay, in case it is 
stolen or lost; but not the bailee, because he has the 
right to entrust the bailment to one of his family 
supported by his table (L. ¢.) 


27. It is disputed if the members of the family 
are poor and not able to pay. Some Sages hold that 
the bailee must pay, because if he be not liable, every- 
one will entrust the bailment to the members of his 
family and he will destroy them and he will not be 
liable. Other Sages hold that he is not liable to pay 
for the gross negligence of the members of his family 
(Tur and Rambam). 


28. A man gives the bailee hops to put in storage, 
and afterward the bailee commands his servant to 
put from my hops in the beer, and the servant makes 
a mistake and puts the hops from the bailment in the 
beer and the beer becomes a little spoiled, the Sages 
decide the servant cannot be liable, because the owner 
does not notify him to put from that pile or not from 
that pile. And the owner cannot be liable because he 
notified ‘‘put from my hops’’; therefore, the owner 
must pay for the hops according to the benefit, not 
according to the value (Baba Mechia 42). 


29. If the beer is all spoiled, he is not compelled to 
pay anything for the hops, but he must take an oath 
that it so happened, and he is free from liability 
(L.:c.) 
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30. If there is some evidence that the bailee un- 
derstood that he put in the beer the hops from the 
bailment, e. g., if the pile of the bailment was near 
and his pile was far and if the servant come quickly 
from his way, that is proof that he used the hops 
from the nearest pile; therefore, he is liable (L. cn 


31. If he was compensated for guarding, some 
authorities hold that he must pay the value of the 
hops, because he must notify his servant to ‘*pout 
from that pile of hops in the beer and not from that 
other pile.’’ 


32. If one guardian delivers the article of the 
bailment to another guardian, even if the first guar- 
dian was without compensation and the other is com- 
pensated, and anything happens to the article, the 
first guardian is liable, because the bailor could say, 
‘You entrusted it to me on oath, not the other,’’ 
even if the other is known to be an honest and trust- 
worthy man. If the first guardian gives over the 
article to the other guardian in the presence of the 
bailor, and he was silent, and afterwards the article 
was lost or stolen, the first guardian is not liable. 

33. If it is known to the bailor that the bailee 
give over the bailment to the other, e. g., if the first 
was without compensation, he is not liable; but if the 
first was given compensation and the other was not, 
then he is liable. 


34, If there are witnesses that the second guar- 
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dian got the article in good condition, according to 
the rule of guarding, or if the first guardian saw that 
the second got it in good condition, he can swear that 
it is lost, and he is not liable. 


35. If an oral agreement is made between the 
bailor and the guardian without compensation, that 
he must be responsible even for accident, that is ef- 
fective (Baba Mechia 94). 


36. If a man gives a bailment to his comrade, 
either with compensation or without compensation, 
and at the same time or before he hire the owner, or 
the owner serves him as a favor, if afterward some- 
thing happens to the article, e. g., it is lost, stolen or 
meets with some accident, even if the loss happened 
when the owner is no longer in the employ of the 
bailee, he is not liable. If the owner was hired after- 
ward, he is liable (Baba Mechia 95). 


CHAPTER CCXCII. 
THE BAILMENT IS FORBIDDEN TO BE USED. 


1. The bailee is forbidden to use the bailment 
article, and if he uses it, even if he has not in his 
mind to steal afterward, he is liable, even if accident 
happens to the bailment article (Baba Mechia 41). 


2. Even if he does not use the article, but makes 
some manner of settlement, e. g., he raises the article 
with the idea of using it so as to create a shortage, he 
is liable. 
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3. If, however, he raise the article with the idea 
of using it, but not to create a shortage, he is not 
liable from the time of raising the article, only from 
the time when he uses it; because, he is like a bor- 
rower without the consent of the owner, which comes 
under the law of robbery. 


4, If a man gives to a bailee in storage a barrel of 
wine, and the bailee takes a cup of wine out of the 
barrel without raising the barrel, and afterwards the 
barrel is broken and it is all spilled, he is liable to 
pay only for the cup of wine. If, however, he raised 
the barrel at: the same time he took the cup of wine, 
he is liable to pay for the barrel and the wine. 


5. Even if he raises the barrel with the idea of 
taking only a cup of wine from the barrel, but has 
not taken it, he is liable for the whole barrel. 


6. If a man was entrusted with a bag full of 
golden denari, and afterwards he takes a denari from 
the bag for his use, without raising the bag, and 
something happens to the bag afterwards, he is only 
liable for the one denari. If he raises the bag with 
the idea to take one denari, it is doubtful in the law 
if he is liable for the whole bag or only for the one 
denari (Baba Mechia 44). 


7. If a man tilted a barrel of wine and take from 
it a cup of wine, and afterward the balance of the 
wine becomes sour, he is liable therefor, because on 
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account of the taking of the cup of wine the barrel 
is not full, therefore it becomes sour. 


8. This law applies only in a case of wine when 
the barrel is not full, it becomes sour. If other 
drinks, e. g., beer, apple cider, ete., if he tilted the 
barrel and take a cup of it, and afterwards it becomes 
sour, he is only liable for the cup. 


9. If he says that he wants to use the bailment 
article, even if in the presence of a witness, he is not 
guilty. 

10. If a man sends an agent to use the bailment 
article, he comes under the law of a robber, and is 
liable, even if an accident happens to the article. 


11. A man gives an empty barrel in storage to his 
comrade, and whether a place for the barrel was 
appointed by the owner of it or not, afterwards the 
bailee moved the barrel for his own use, and broke 
the barrel, or before he returned it to the place where 
the owner appointed, or afterwards, he is liable to 
pay. ) 

12. However, if he removes it from the place for 
the welfare of the barrel, and after if it is broken 
either in his hands or after he puts it in another 
place, he is not liable. 


13. If the bailee is a banker or a storekeeper and 
is entrusted with a bag of money without stipulation 
as to whether he can use it or not, if it is not sealed 
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or strongly bound, even if it is bound only a little, 
he is permitted to use it (Baba Mechia 43). 


14, Therefore, he comes under the rule of guar- 
dian for compensation, and if the money is stolen or 
lost, even before he uses it, he is liable to pay for it 
Ci. c¢.) 


15. If, however, he uses it, he is liable even for 
accident, even if he afterwards put it in the same 
place, he is liable until he returns it to the owner 
(1i.-e.) 


16. If the money was sealed or strongly bound, 
he is not permitted to use it. Therefore, if the money 
was stolen or lost he is not liable. 


17. If the money is entrusted to a private man, 
even if it is opened, he is not permitted to use it. 
Therefore, if it gets lost or stolen, he is not liable. 
if the private man is dealing in usury this law ap- 
plies the same as to a banker. 


18. If a man gives to his comrades in storage 
money or dear vessels, and thieves break in during 
the night, and he takes the money or the vessels and 
gives it to the thieves to save his fortune, if the 
bailee is known as a rich man, he is liable to pay 
for the bailment, because we understand that the 
thieves came on account of his fortune, and he saves 
his fortune with the bailment ; therefore, he must pay 
for them. If he is not known as a rich man, then it 
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is the understanding that they came for the bail- 
ment; therefore, he is not liable. 


19. If a man was a treasurer for some charitable 
organization that releases prisoners, and afterwards 
some robbers come and he gives it to them to save 
himself, if he has no other money to release him- 
self from the robbers, he is not liable, because it is the 
best charity to release himself. 


20. If the money was collected for the purpose 
of a certain prisoner, he is liable to pay. 


20a. If a man gives in storage to his comrade 
food, such as corn, or wheat, he is not permitted to 
mix it with his food, and if he did not obey and mixed 
it with his food, he must reckon as to how many 
bushels there were, and also reckon as to the short- 
age of the pile. 


21. If a man gives to his comrade food for stor- 
age, and it becomes spoiled, or wine starts to get 
sour, and the bailor is not in the city, he is permitted 
to sell the same in the presence of the Court, even if 
they do not become more spoiled. 


22. When the bailee sells the bailment he is not 
allowed to buy it for himself; he can only sell it to 
some one else; otherwise he might be suspected of 
misrepresentation. 


23. The money received from the sale of the bail- 
ment, the bailee is permitted to use. Therefore, if 
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the money is lost or stolen, even before he has used it, 
he must refund it, because of the benefit he received 
from the permit to use the money, he comes under 
the law of guarding with compensation (Baba 
Mechia 38). 


94. If a man gives to his comrade a bailment for 
storage, Scrolls of Law or other books, it is the duty 
of the bailee to open the books every thirty days, to 
air them, at the same time he is permitted to read 
them, and he is not permitted to open the books for 
reading on his own account at any other time. If he 
opens and reads the books at any other time and 
afterwards if some accident happens to them, he is 
liable. 


25. However, if the bailee is an educated man he 
is permitted to read them, because the bailor knows 
that some educated men like the bailee will read them 
and he is satisfied. 


96. If aman gives for storage dresses or clothing, 
the bailee must shake them every 30 days. 


97. This law applies only when the bailor is 
abroad. If the bailor is in the same land, the bail- 
ment shall not be touched without the consent of the 
bailor. 
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CHAPTER CCXCIII. 
WHEN AND WHERE A BAILMENT May Bre DEMANDED. 


1. The bailment cannot be demanded except in 
the same place where it was entrusted. 


2. However, the bailee can return the bailment to 
the bailor in any place he finds him; and even if the 
article is returned by force, the bailee is free from 
liability. 


3. If the bailor entrust the bailment in a popu- 
lated place it cannot be returned in an unpopulated 
place. The bailor can say to the bailee, ‘‘The bail- 
ment must be at your risk until you return it to me 
in a populated place.’’ 


4, However, if, at the time he entrusts to him the 
bailment, the bailor says, ‘‘I will go to the wilder- 
ness,’’ and the bailee answers, ‘‘I will go to the wild- 
erness too’’; then he is permitted to return the bail- 
ment in an unpopulated place. 


5. If the bailor entrust the bailment for a certain 
time, then the bailment cannot be returned before 
that time. 


6. If a man entrust his bailment to his comrade 
and the bailor goes abroad and afterwards the bailee 
wants to go abroad too, he is permitted to return the 
bailment to the Court and he is free from liability. 


7. Because we cannot force the bailee to be there 
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on account of the bailment, and as it is impos- 
sible for him to carry the article abroad on account 
of the danger, therefore, he is permitted to return 
the bailment to the Court and the Court will entrust 
them to trustworthy men. 


8. If the bailee returned the bailment to the 
bailor through a messenger, he is responsible until 
the bailment comes in the hands of the bailor, be- 
cause the bailor does not appoint him an agent; there- 
fore, if the bailee wants to take in return the bail- 
ment from the agent, he is permitted to do so. 


CHAPTER CCXCIV. 


1. If the bailor demands the bailment from the 
bailee and he denies it, if he afterwards finds that he 
has it, and an accident happens to the bailment, he is 
liable to pay for it. 


2. This law applies only when witnesses testify 
that at the time when he denied the bailment it was in 
his possession. 


3. If, however, he is no witness of their’s, he is 
not liable; because, maybe, the bailment is lost and 
the bailee says, ‘‘I will deny it, and afterwards when 
I find it I will admit it and then return it.”’ 

4, If he claims that the bailment was stolen or 
lost in his place, if it is possible to get witnesses 
in this place he must prove his innocence with wit- 
nesses, 
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5. If he fails to do so he must pay, and if it is im- 
possible in that place to get a witness, he must take 
an oath to that effect, and we must impose in that 
oath that it did not happen by gross negligence, only 
he guarded it according to the law of guarding. 


6. If the bailment was stolen by accident, and 
afterwards the thief is caught, whether he received 
compensation or not before he takes the oath of the 
guardian, he must demand the bailment from the 
thief; and if he caught the thief after he took the 
oath of the guardian if the bailee did not receive 
compensation, he is free from demanding it from the 
thief ; and if he does take compensation, then he must 
demand the bailment from the thief. 

7. A was a broker for B to loan money to C for a 
certain length of time, and he received his commis- 
sion, and after the time expired C failed to pay; 
A is bound to help B in any way that he can to re- 
cover his money. The same rule applies to a mar- 
riage broker. 


CHAPTER CCXCV. 
WHEN THE GUARDIAN PAYS FOR THE BAILMENT. 


1, A man is a guardian without compensation 
when he says: ‘‘I will pay for the article that was 
stolen or lost.’’? According to the law he can be free 
with an oath that so and so happened to the bail- 
ment if the bailment is such things that can be found 
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often in the market; e. g., fruit, wool or flax, blankets 
or beams without decoration, etc.; then he pays and 
is free from any oaths (Maimonides). 


2. If, however, the bailment is such a thing that 
cannot be found often in the market, e. g., cow, or any 
antique that is not possible to buy for money, then 
the guardian can be suspected of misrepresentation ; 
therefore, he must take an oath that the bailment 
is not in his possession, and afterwards he pays for 
the bailment. 


3. The same law applies to all guardians, e. g., 
borrower or hirer, as guardian with compensation, 
when the bailment is lost, and he is bound to pay. 
If the owner claims that the article was of value, 
é. g., one hundred zuz, and the bailee says fifty zuz, 
then the bailee must say in his oath what was the 
value of the bailment. 

4, If the bailee paid for the stolen article, and 
afterwards they caught the thief, and the bailment 
article is worth more than before, the difference in 
price belongs to the guardian. However, if such ad- 
vances come from the body of the bailment, e. g., wool 
grows on the sheep, or the cow has a calf, these ad- 
vances belong to the bailor. 

5. If the bailment is of the value of a perutha, the 
guardian is entitled to his oath on them, and it is not 
necessary to have an admission or denial to a part 
of the claim. 
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6. Some authorities say that the oath of the guar- 
dian should not be less than the value of two moea 
silver. 


CHAPTER CCXCVI. 


Ir THE Barior GIveEs THE BAILMENT TO THE BAILEE 
IN THE PRESENCE OF WITNESSES AND AFTER- 
WARDS THE BAILEE DENIES OR CLAIMS THAT 
It Is STOLEN oR Lost. 


1. If a man gives for guarding, or borrows or 
hires the article in the presence of witnesses, or not, 
it makes no difference in law whether he admits him- 
self that it was in trust, or borrowed, or hired, and he 
pleads that it was stolen or lost, he is liable to take 
the oaths of the guardian. 


2. According to this law, if a defendant makes 
any plea, when he might have falsely made a better 
one, he must be believed, because if he had desired to 
plead falsely he would have made the better plea. 
This applies to a case where he would be required to 
pay money, but not when he is required to take an 
oath. 


3. Some authorities hold that the same idea of 
law is applied to make a defendant free from oath. 


4, If, however, the bailee pleads that he was not 
entrusted, or that he returned the bailment, then the 
bailee must take a rabbinical oath and he is freed 
from liability. 
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5. Even if the bailee was entrusted, or hired, or 
borrowed the article and gave a receipt for it, and 
he pleads that he returned the article without re- 
turning the receipt for it, then he is believed if he 
takes a guardian oath, because the evidence of Migy 
if he won’t tell a lie he can say that the article was 
stolen or lost. If he is a guardian without compen- 
sation, or accident happened to the article if a guar- 
dian with compensation, or the article is destroyed 
on account of work, the same if he was pleading, he 
must take an oath; also, he must take an oath just 
now. 


CHAPTER CCXCVII. 


Ir THE Baer DENIED THE BAILMENT EVEN THE 
Battor Gives SomE MARK. 


1. If a man gives his comrade a bailment not in 
the presence of a witness, he then can plead, ‘‘I did 
not receive anything from you”’; even if the bailee is 
not rich enough to have such articles and the bailor 
places a mark upon them, he is believed, because he 
ean say that he bought the article from another one; 
therefore, he is believed in his plea that he did not 
receive anything (Baba Bathra 45). 


CHAPTER CCXCVIIL. 


1. If the bailment was stolen or lost and the bailee 
says, ‘‘I do not know how much it was worth,’’ and 
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the bailor said it was worth a certain sum, if the 
article was lost or stolen while in his care, the bailee 
must pay for same; e. g., he gives him in storage a 
bag full of money and on account of the bailee’s gross 
negligence it was lost or stolen, and the bailor claims 
that there were two hundred denarii in the bag, and 
the bailee admitted that, ‘‘I know that there was 
money in the bag, but I don’t know how much 
money,’’ therefore, the bailee is liable to pay. the 
amount that the bailor claims, because he is bound to 
take an oath, and he cannot swear because he is un- 
certain; therefore, he must pay for same the same 
amount that the bailor claims was contained therein, 
if there were such things which the owner of the bag 
possibly had (Baba Kama 62). 


2. If a father died and he left to his son a bag, 
bound and sealed, and the son takes the bag and 
places it in charge of his comrade, and the bailee, be- 
cause of gross negligence, loses it, and the bailor says, 
“I do not know what was in the bag, whether it was 
diamonds or a necklace,’’ and the bailee says, ‘‘I also 
do not know what was in the bag, maybe only pieces 
of glass,’’ then the guardian must swear that the bail- 
ment is not in his possession, and he must pay the 
value of glass (Rashbo). 


CHAPTER CCXCIX. 


1. If two bailors give a bailment to one bailee and 
one comes along demanding his part, he can be re- 
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fused till the others come. This law applies when 
the other is not in the same city. If he is in the same 
city he can take his part (Ketuboth 94). 


CHAPTER CCCI. 


THE LAw oF GUARDIAN Is Not APPLIED TO A CASE OF 
REAL PROPERTY OR CHARITY—THE BAILeE Is Not 
Bounp To TAKE AN OATH FOR SAME. 


1. If one undertakes to guard any product stand- 
ing in the field, not ready to be gathered, and after- 
ward the product is stolen, he is not liable to pay, ac- 
cording to the law of Thora, but must lose his com- 
pensation, except when he can prove that he guarded 
according to the rule of guarding (Baba Mechia 56). 


2. If aman places money in storage that has been 
collected for charity work or to release a prisoner, 
and on account of the gross negligence of the bailee 
it was stolen or lost, he is not liable, because there is 
no claimant for the money (Baba Kama 93). 


3. However, if it was collected for a certain poor 
man or for a certain prisoner, then he is liable to pay 
if it is lost through gross neglect, and he must swear 
if he got the same according to the law of guarding 
(1 é.) 


4, If the money or the vessel was given to the 
guardian for destroying, and after on account of 
gross negligence it was stolen or lost, he is not liable. 
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However, if the article or the money came to him for 
guarding and after a while the bailor commences to 
destroy the article, he is liable, except when he stipu- 
lated that he will not be liable for same (L. ec.) 


CHAPTER CCCII. 


Tur LAw or GuarDING Is APPLICABLE TO HITHER A 
MAN oR WOMAN. 


1. If the bailee or bailor is a man or woman, the 
same law is applied to both (Baba Kama 15). 


2. If a minor places in storage, or loans to a man 
of age, and later if the article was stolen or lost, it is 
disputed by the law if the bailee is bound to take an 
oath for the claim of the minor (L. ce.) 


CHAPTER CCCITII. 
THE LAw oF COMPENSATION GUARDIAN. 


1. The compensation guardian cannot be liable for 
the bailment instrusted to him unless he made some 
manner of settlement (mechicho) (Baba Mechia 93). 


la. If a man send the other to carry something to 
a certain place, and in the meantime he send him a 
gift, he is considered a compensation guardian. 


2. R says to B, ‘‘You have the article for sale, 
give it to me and I will work for you for the value of 
same,’’ and B says, ‘‘You can have the article for a 
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low price and the balance belongs to you,’’ and R re- 
ceives the article and was silent, and afterward the 
article was stolen or lost, R is liable. 


2a. The compensation guardian is liable for gross 
negligence, and if the article is stolen or lost, if the 
article was stolen or lost by accident, he is not liable 
(Baba Mechia 93). 


3. What is an accident? If an armed robber come 
to a shepherd and catch his sheep, even if the shep- 
herd is also armed, the shepherd is not liable to pay 
for the sheep, because the robber is more powerful 
than the shepherd (L. ¢.) 


4. If the house where the bailment is kept is 
burned by fire and nothing was saved, if the com- 
pensation guardian was able to save the bailment, 
he is liable; if he is not able to save it, he is not liable 
(Mordecai). 


5. If the compensation guardian is sure that the 
bailment is burnt, then he can swear that it so hap- 
pened and he is free from liability; if he is in doubt 
that the bailment is burnt, he is not permitted to 
swear that it is burnt, because, maybe, some thief 
came in and stole the bailment, and he is liable to pay 
for it; except when he can prove that the thief was 
armed, then he is not liable (L. ce.) 


6. If a wolf devoured a sheep, if it was only one 
wolf, the shepherd is liable to pay for it; if the sheep 
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was devoured by two wolves, he is not liable (Baba 
Mechia 93). 


7. If two dogs devoured the sheep, even if they 
come from different directions, he is liable; if there 
were more than two dogs, he is not liable (L. ec.) 


8. If the shepherd tried to save the sheep and 
was not able, he must take an oath stating that he 
tried to save the sheep, and he is not liable (Tur). 


9. If a lion, elephant, bear or snake devoured the 
sheep, if they come themselves, he is not liable; how- 
ever, if he moved the flock to a place where armed 
robbers cannot harm them, he is liable (L. c¢.) 


10. If the shepherd finds the thief and he starts 
to fool with him and he says to him, ‘‘We are in that 
place, and we have so many shepherds and so much 
ammunition we have no fear of you,’’ and afterwards 
the robbers come and capture the sheep, he is liable 
CL. ¢.) 


11. If the shepherd was able to save the sheep 
through another shepherd’s kindness, or sticks, and 
he does not do so, he is liable (1. ec.) 


12. However, if he can receive protection with 
compensation, he is not liable, if he is a shepherd 
without compensation (L. e¢.) 


13. If he is a shepherd with compensation, even 
if he has to spend the value of the sheep to save them, 
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he must do so. And he is entitled to surrender his 
cost from the owner of the sheep. And if he does not 
do so he is liable, under the law, of gross negligence, 
and he must, therefore, pay for it (L. ¢.) 


14. If the shepherd demands a certain sum for 
the expense of saving the sheep, he must take an 
oath before he receives his claim (Ketuboth 80). 


15. If the shepherd left his flock and he comes 
to the city, either in the time when all the shepherds 
come, or before the time, and a wolf comes in and 
devours the sheep, we must consider if he was there 
he could save them through other shepherds, or sticks, 
he is liable, and if he was there and could not save 
them, he is not liable (L. c¢.) 


16. Other Sages hold that if he come in the city 
not in the regular time, he is liable, even if the sheep 
were devoured by accident (Tur). 


17. If a shepherd moves the flock over a bridge, 
and one chases the other in the water, he is liable, 
because he must send each sheep over the bridge 
separately (L. c.) 


18. If a cow dies naturally, he is not liable; if it 
was through his fault, e. g., if he kept the cow in a 
very cold or hot place, he is liable (L. ¢.) 


19. If the shepherd kept the cow in his hands, and 
she breaks away from him to go to the top of the 
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mountain, and she falls down and kills herself, he is 
not liable (Baba Mechia 36). 


20. If the shepherd raises the cow up the moun- 
tain, or if she goes up herself, and the shepherd was 
able to hold her up, and he does not do so, and she 
falls down and breaks a leg or gets killed, he is liable 
by the law of gross negligence (L. c¢.) 


21. If the shepherd raises her up to the top of 
the mountain and she died naturally, or if she goes 
out of the vault and she died there naturally, he is 
not lable (L. e.) 


22. If, however, she was stolen, and afterwards 
she died while in the thief’s house, he is liable (see 
Chapter 291; L. c.) 


CHAPTER CCCIV. 


1. If a man moves a barrel from one place to 
another, and the barrel breaks, he is not liable (Baba 
Mechia 82). 


2. If two men remove one barrel which is too 
heavy for one and too light for two, and they break 
it, if they can prove with witnesses that it was not 
on account of gross negligence, then both must pay 
half of the value of the barrel (Maimonides). 


3. In that case, if that happened in a place where 
it is impossible to obtain witnesses, then both must 
swear that it was not on account of gross negligence, 
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and they must pay half of the value of the barrel 
(1. ¢.) 


4, If one undertakes to remove a heavy barrel 
which is too heavy for one, and he breaks it, he is 
liable to pay for the whole barrel (L. c.) 


5. Some authorities say that he must pay only 
half of the value of the barrel (Tur). 


6. If a bundle carrier is hired by a storekeeper to 
earry a barrel of wine, and he breaks it, in that event 
he is liable to pay. 


7. If, on a fair day the barrel would be worth 
four denarii and another day three denarii, if he 
pays on the fair day, the bundle carrier is bound to 
pay four denarii, or he can return a barrel of wine; 
if he pays on another day, he must only pay three 
denarii. However, if the storekeeper has on the fair 
day enough wine for sale, he can pay him only three 
denarii (Baba Mechia 99). 


8. In that event the bundle carrier can deduct 
from the amount the expense to make the hole in 
the barrel and the expenses of the retail sale of the 
wine. 

9. Some authorities say if the loss happened on 
the fair day, even if he pays him on another day, he 
must pay four denarii, and he cannot return another 
barrel of wine (Tur). 
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10. If the loss happened on another day, even if 
he pay them on the fair day, he must pay them only 
three denarii (L. ec.) 


11. Compensation guardian if he was appointed 
for a certain length of time, and when that time has 
expired, if the bailment afterwards is lost or stolen, 
he is considered in law as guardian without compen- 
sation, and he is not liable. 


CHAPTER CCCV. 


1. If the guardian denies the bailment or he 
claims that it was lost by accident or stolen. 


2. If the bailor claims of the guardian that he 
used the bailment and damaged it, ete., and the guar- 
dian denied it, then he must take an oath and he is 
not liable. 


3. If the guardian pleads that the cow was lost 
by accident, if this happened in a place where it is 
possible to get witnesses, he must prove his innocence 
by witnesses; if he fails to do so, in such a case he is 
liable (Baba Mechia 83). 


4, If it is impossible to get a witness in that place, 
he must take an oath, and include in his oath that he 
did not use the bailment, and that it is not in his 
possession, then he is not liable (L. ec.) 


5. If, however, he pleads that the cow was stolen 
or he says that it is gross negligence and he will pay 
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for it, he must swear that the bailment is not in 
his possession (L. ¢. 34). 


6. If the cow was stolen by armed robbers, and 
afterwards the robbers were caught, the guardian 
must pay for the cow to the owner, and he ean de- 
mand from the robbers that amount, even if he 
caught the robbers after he takes the oath of the 
guardian, so long as he caught the robbers, he must 
pay, and he must demand the amount from the rob- 
bers (Baba Kama 108). 


7. If the owner of the bailment was in the em- 
ploy of the bailee at the time the bailor makes a 
manner of settlement (mesicho), and afterwards the 
bailment is lost, even by gross negligence, he is not 
liable (see Chapter 291). 


8. If the guardian make a condition to be respon- 
sible even for accident, or he makes a condition to 
be not liable for stolen or lost articles, or to be free 
from oath, the condition must be fulfilled (Baba 
Mechia 93). 


9. If a man says to another, ‘‘You watch my arti- 
cle and I will watch yours at the same time,’’ if one 
is lost, even by gross negligence, he is not liable. 
However, if he says, ‘‘You guard my article to-day, 
I will guard your article to-morrow,’’ he is consid- 
ered a compensation guardian, and he is liable. 


10. If R says to B, ‘‘Lend me your coat, because 
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it is lighter; I will lend you my coat, because it is 
too heavy,”’ and afterwards the light coat is stolen 
by R, R is entitled to have his coat (See Chap. 291). 


CHAPTER CCCVI. 


ALL WoRKINGMEN ARE CONSIDERED COMPENSATION 
GUARDIANS. 


1. If a man gives his coat to a tailor to repair, 
and it is lost or stolen, the tailor is liable (Baba 
Mechia 80). 


2. If, afterwards when it is finished, the tailor 
notifies the owner to take the coat and pay for it, 
if afterwards it is stolen or lost, he is not liable. 
If, however, he says, ‘‘Pay for it and take your 
coat,’’ and afterwards it is stolen or lost, he is liable 
(L. ¢.) 


3. If a man gives to a carpenter a bureau or 
dresser to repair, and the carpenter breaks it, he 
must pay for it (Baba Kama 98b). 


4, If he gives wood to the carpenter and he makes 
a bureau or bookease, and after it is finished he 
breaks it, he must pay the value of the bureau or 
bookease (L. ec.) 


5. If a man gives wool to a dyer for dyeing and 
he puts it in a boiler and he boils it, he must pay for 
the wool. However, if it is only spoiled, or he says 
make it black and he dyed it red, or vice versa, if the 
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benefit is more than the expense the dyer can receive 
only the expense; if the expense is more than the 
benefit the dyer can receive only the amount of the 
benefit (Baba Kama 100b). : 


6. If the owner says to the man, “‘Pay me for my 
wool or wood,’’ that is not effective (Maimonides). 


7. If the workingman says, “‘T will pay you for 
the wool or for the wood,” that is not effective (L. ¢.) 


8. If a man gives flour to a baker for making 
bread, and he spoils the bread, he is liable to pay for 
it if he receives compensation; if not, he is not liable 
(L. e¢. 99). 


9. If a man gives coin to a banker for inspection, 
and the banker says that it is good, and afterwards 
it is found that it is not good, if the banker received 
compensation for it, he is liable to pay, even if he is 
an expert; if he does not receive compensation, he is 
not liable (Baba Kama 99), 


10. If he is not an expert, he is liable, even if he 
has received no compensation, if he says that ‘‘T 
depend upon you”? (L. ec.) 


11. If a man planted a tree for the city or heisa 
city clerk, and he makes a mistake, he can be dis- 
charged without being notified. 


12. If amanis hired to write a book of law for an- 
other, and mistakes are found in it, and the employer 
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must hire a corrector to correct it; if the mistakes 
are ordinary ones, the writer is not liable to pay for 
the corrector; if they are not ordinary ones, he is 
liable to pay. 


QUESTION OF LAW. 


A gave an order to B to send him a gallon of wine 
for the sum of $2.00. B sends the wine. A used it up. 
B later sent a bill for $4.00. A claimed that he only 
asked for $2.00 wine. B answered: ‘‘I forgot that 
you said that you only wanted $2.00 wine.”’? Is A 
liable for the extra sum of $2.00 or not? 


Answer: A must pay two-thirds for the $2.00 
claim, $1.33 1/3. (See Jewish Code of Jurispru- 
dence, Chapter 53, Baba Kama, p. 112.) 


If a man should have sickness in his family and 
calls in a doctor during the night for the patient, the 
doctor leaves a prescription which is to be filled that 
day. The man taking the prescription to the drug- 
gist has it filled, and after the next day he finds that 
he has been overcharged for same. He can claim for 
the overcharge (see Yora Deo, Chapter 336). 


If a doctor was called in for a patient and he 
charged a certain large sum for his visit, there is no 
clai mfor overcharging, because every man is entitled 
to charge for his knowledge. a 


If a man insured the house or the life of another 
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man without the consent of the owner or the man in 
a place, that it is the rule to have the right to do so 
without the presence of the applicant. Afterwards 
the house is burned or the man dies and the owner 
or the heirs claim the insurance, and would like to 
return the expense, and the payer claims the insur- 
ance too, the insurance money belongs to the man 
who paid the insurance (Ndorin 36). 


A bought an article of B on credit (thirty days’ 
time), and in the meantime sells it to C for cash. At 
the expiration of time, A is unable to pay for the 
article; B cannot recover from C (Jewish Code, 
Chapter 117). 


THE RECKONING oF Monry IN OLDEN TIMEs. 


C’Cor is 2 Mono; One Zuz is 12 Pundens; 

Mono is 60 Shekels; Diner is 6 Moeas; 

Shekel is 25 Salas; Moea is 2 Pundens; 

Half Sala isa Baca anda Punden is 2 Iserin ; 
quarter of a Zuz; Iser is 8 Perutes; 

Sala is 4 Zuzim; 768 Perutes in a Sala. 


(Baba Kama 36; Baba Bathra 7), 
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CHAPTER CCC. 
WHEN Two Persons Deposit MonEY WITH A BAILER, 
ONE THE Sum oF OnE HunpRED DOLLARS 
AND THE OTHER Two. 


1. If one man deposits $100 and another at the 
Same time deposits $200 in two separate bags, with 
the same bailee, and the latter is uncertain as to who 
deposited the larger sum, he is bound to refund $200 
to each one who will take an oath that he deposited 
that sum, even if he will thereby lose $100, since he 
was negligent and did not keep a careful record of 
the two funds (Baba Mechia 37). 


2. If, however, they put the two sums in one bag, 
and each one claimed the $200, the bailee must give 
to each $100, and the balance of $100 left with him 
until they admitted each to the other, or he bring 
evidence to prove to whom the $100 belongs to, be- 
cause he can say, ‘‘I see that you trust each other, 
therefore I kept no record.”’ © 


3. If two men place in storage two vessels, one 
worth $100 and the other worth $200, the same rule 
applies. 


4, If two men give to a shepherd each, one cow, 
and one cow dies, and it is uncertain to which bailor 
the dead one belonged, even if they were bound 
together, and each claimed the live cow belonged to 
him, they must both take an oath, and receive pay 
from the shepherd. 
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INTRODUCTION TO THE LAW OF 
MARRIAGE. 


Blessed His the name of the Holy One who gives 
us the command of marriage and forbids us of the 
prohibited marriage and adultery (Comment 7): 

The Holy Talmud relates (Ketuboth 103) that 
the Holy Rabbi, before his death, called to his pres- 
ence his sons and made a verbal will with four prin- 
cipal directions: “Take care of the honor of the 
mother,” “Let the candle burn on my place,” “Let 
my bed be spread,” and “Let the table be Set aby 
the first he meant to impress his sons with the im- 
portance and necessity of treating the mother with 
greater respect after his death than before, as before 
the honor was divided between the father and moth- 
er, and after death, there being no division, all the 
honor belongs to the mother. A mother is the best 
friend in the world, and what she commands is holy 
and who obeys the mother’s word is guarded from all 
danger and misfortune. If aman honors his parents 
he may live long (Commandment 5). 

The candle is the symbol of education. Ifa man 
is educated he has light in his eyes, and if he is ig- 
norant he gropes in the dark and knows not whither 
he goes, and, therefore, has commanded his children 
to take care of their learning. More education in the 
world means less iniquity, and when the learning 
will be multiplied, then the blessing of peace will 
come. Spend billions on education, not one cent on 
ammunition. Money spent on education prevents 
disease. An ounce of prevention is worth a pound 
of cure. 
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Let the table be set signifies charity. The table 
should always be set for the hungry that they may 
be appeased of their hunger as he himself did the 
same (see B. B. 9). 

Let the bed be spread signifies the purity of the 
home and domestic relation. The home should be 
the place of truth, virtue and love; and keep away 
from other women, because the children that come 
from prohibited cohabitation are defective mentally, 
morally and physically. Some of them develop into 
the most dangerous criminals. Such children are a 
menace and a stain to the community. A man 
should be happy with and proud of his wife; should 
honor her and advise with her (B. K.99). He should 
not covet other women (Commandment 8). A wed- 
lock based on such morals will produce healthy, hon- 
orable and good children, and happiness and wealth 
to the home. 

I, therefore, find it my duty to publish this edition 
as the law of marriage and domestic relations. 

Under what circumstances a divorce can be legal 
or not and the respective right of the husband and 
wife, and some other usable questions of law which 
will be of great interest to the reader, and I pray, 
O Lord, “guard me from mistakes and misfortunes.” 
I sincerely pray that the near future will find this 
a better world in which peace and happiness will 
prevail. Amen. 


The Editor. 
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CHAPTER I. 
THE LAW OF PROPAGATION. 


Blessed be the name of the Holy One, who is 
desirous of promoting the welfare of His creatures, 
and who in His divine wisdom saw that, ‘‘It was not 
good for aman to be alone”’ (Gen. IT, 18). He there- 
fore commanded: ‘‘A man shall leave his father and 
mother, and cleave unto his wife, and they shall be- 
come one flesh’’ (L. ¢. 24). 


1. It is the duty of every man to marry in order 
to propagate the human race. The man who fails to 
marry is likenedto the one who sheds innocent blood. 
When a man marries all his sins are forgiven (Yeba- 
moth 62b, 63b and 64a). 


2, If a man is poor and possesses no means of 
meeting all marriage expenditures, he is even per- 
mitted to sell the Scroll of the Law in order to be 
able to marry (Megilah 27a). 


3a. It is the duty of every male to marry upon at- 
taining the age of eighteen years (Abboth V). 


3b. And it is even preferable that he marry be- 
fore attaining such age (Sanhedrin 76b). 


3c. Under no circumstances shall a man remain 
unmarried at the age of twenty years (Kidushin 
29b). 


4. When a son and a daughter are born to a man, 


300 JEWISH CODE OF JURISPRUDENCE 


it is then deemed in the eyes of the law that he has 
complied with the duty of propagation; provided, 
however, that such son is not impotent and that such 
daughter is not incapable of conception (Yebamoth 
62a). 


o. If a son and a daughter are born to a man 
and both of them die during his lifetime, leaving 
issue consisting of at least one son and one daughter, 
it is considered in the eyes of the law that he has 
complied with the law of propagation. If, however, 
only one of such children has left male and female 
issue, and the other has left no issue at all, the duty 
of propagating the human race has not been complied 
with (L. ¢. 62b). 


6a. If the wife of a man dies, he is bound to 
marry again, although he has complied with the duty 
of propagating the human race. In such an event, if 
he possesses the means of supporting a wife and chil- 
dren, he must marry a woman capable of conception. 
If he possesses no such means, and issue was left to 
him by his former wife, he is not bound to sell the 
Five Scrolls of the Law in order to enable him to 
marry a woman capable of conception (L. ec. 61b). 


6b. Some authorities, however, hold that even 
when a man has issue of his prior marriage, he is 
bound to sell the Five Scrolls in order to marry a 
woman capable of conception (Rabenu Asher). 


7. In the foregoing event, if the man is aware 
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that he is impotent, or if he fears that quarrels may 
arise between the children of his first wife and those 
of his second wife, he is permitted to marry a woman 
incapable of conception (Nimuke J oseph). 


8a. The law permits a man to marry several 
women in succession, provided he is able to support 
them. He must likewise obtain the consent of his 
first wife thereto (Yebamoth 65a). 


8b. Rabenu Gershon (born in Metz, 960, and 
died 1040) put a ban upon the man who weds more 
than one wife. This enactment was intended to ap- 
ply to certain particular lands only, and, therefore, 
took no effect in all countries. However, in the coun- 
tries where polygamy is prohibited by law, it is the 
duty of every man to abide by such law, although the 
aforesaid ban took no effect there; and if any person 
marries two wives, he is forced to divorce one of 
them (Nimuke Joseph). 


9. If a man, without the consent of his wife, mar- 
ries a second wife, he has committed a fraud there- 
by upon his first wife, and she may, therefore, force 
him to give her a bill of divorce (L. ¢.) 


10. If a man claims that his wife has become in- 
sane, he must prove such contention before one hun- 
dred learned men who are competent to be judges; 
and he must likewise deposit the bill of divorce and 
the amount mentioned in the contract of marriage 
with a trustworthy person, and then he is permitted 
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to marry another woman (R. Moses Iserlish, com- 
monly known as the Rama). 


11. When a woman is converted, it is disputed 
if the husband needs to deposit a bill of divorce for | 
her or he can wed without them. 


CHAPTER II. 
THE Duty or A MAN To Marry A REPUTABLE WOMAN. 


1. A man is prohibited from marrying a woman 
forbidden to him by law, such as a doubtful bastard 
and the like. He who marries a woman forbidden to 
him because of pecuniary gain, will have disreputable 
children. Relatives may interfere with any member 
of the family who is about to marry a woman for- 
bidden to him (Kidushin 70a). 


2. If a man is promised a certain sum of money 
as his dowry, and such promise is not complied with, 
he shall not reject his bride-to-be on that account; 
neither shall he cause any quarrel because of that, 
but he shall accept whatever is given him with good 
grace and respect, and the Lord will, therefore, be 
with him and make him prosperous (Tur). 


3. It is the duty of every man to make an en- 
deavor to marry the daughter of a learned man. If 
he is unable to secure a learned man’s daughter, he 
shall make an effort to marry the daughter of a man 
who is at the head of a synagogue; or of the one at 
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the head of some charitable institution; or of a 
teacher ; but by no means shall he marry the daughter 
of an ignorant person (Pesahim 49b). 


4, It is the command of a man to marry his sis- 
ter’s daughter ; and there is an opinion that the same 
rule of law applies to a brother’s daughter as well 
(Sanhedrin 76). 


5. A man is prohibited from marrying a woman 
of a family, three members of which are either lepers 
or epileptics (Yebamoth 64h). 


6. A young man is forbidden to marry an elderly 
woman, and, vice versa, an elderly man is forbidden 
to marry a young woman, because it is result adultery 
(L. ¢. 106b). 


7. A man is prohibited from marrying a woman 
with the intention of divorcing her after the expira- 
tion of a certain length of time. If, however, at the 
time of the marriage he expressly stated to the woman 
that he marries her with the intention of divorcing 
her after the expiration of a certain time, it is per- 
missible. Referring to olden time when it was per- 
mitted to divorce a woman by force (L. ¢.) 


CHAPTER IV. 
Tur Law or BASTARDY. 


One born from prohibited cohabitation shall not 
enter in the congregation of the Lord; even the tenth 
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generation of him shall not enter in the congregation 
of the Lord (Deuteronomy xxiii, 3). 


1. Neither bastards nor their descendants are per- 
mitted to intermarry with Israelites. As to what con- 
stitutes a bastard (Vide Chapter xv, supra). 


2. The descendants of either a male or a female 
bastard are in law considered as bastards (Kiddu- 
shin 66). 


3. A foundling is suspected of being a bastard, 
if there is evidence by which it can be proven that it 
was abandoned by its parents so that it might die. 
If, however, there is evidence to the effect that it was 
not cast out by its parents so that it might die, e. g., 
when it is either circumcised, powdered, or other- 
wise taken care of, or when it is discovered at the 
entrance of a synagogue, it is then not considered a 
bastard, because it is then evident that it was left 
there because its parents were unable to provide for 
it (L. ¢. 73b). 


4, If before the foundling is removed from the 
place where it has been left, a man comes and claims 
that it is his child and that he has cast it out there, his 
claim is accepted as true without any corroboration. 
If, however, after the foundling has been removed 
from the place it had been left and thereafter either 
one of its parents claim it, such claim is not accepted 
as true without corroboration (L. c¢.) 
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5. In a time of famine the claim made by either 
of its parents is accepted as true, even after it has 
been taken indoors; because there is a presumption 
that its parents disposed of it so that it might be fed 
by others, not that they desired to. 


6. If an unmarried man has cohabitation with 
an unmarried woman and she gives birth to a child, 
if it is definitely proven by his admission or other- 
wise that she becomes pregnant only of him, this 
child is legitimate (Ketuboth 13). 


CHAPTER V. 
DESTROYING THE POWER OF REPRODUCTION. 


1. It is prohibited by law to destroy the powers 
of reproduction of a male, whether of man, beast or 
fowl; whether clean or unclean; and the one who 
commits this crime is liable to the punishment of 
flagellation. It is likewise prohibited to destroy the 
power of reproduction of a female (Toroth Kohanim 
vii). 

2. It is also prohibited to destroy the power of a 
male to reproduce by making him drink any kind of 
medicine. It may, however, be given to a female if 
child bearing will endanger her life, and this must 
be done with the permission of her husband. 
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CHAPTER VI. 
Law CONCERNING PRIESTS. 


1. A cohen (priest born of the generation of 
Aharan, High Priest) is forbidden to marry a harlot 
or a divorcee. He is even prohibited from re-marry- 
ing his own wife after he has divorced her, but he is 
permitted to marry a widow. 


2. If a priest violates the aforesaid law and mar- 
ries a divorced woman, he is bound to divorce her, 
because upon marrying, he declared that he married 
her according to the law of Moses and Israel, and 
the law prohibits such marriage. 


3. In the aforesaid event he may be compelled to 
divorce her under the penalty of being denied the 
priestly bounties and heritage. If he fails to do this, 
he loses his priestly rite. 


4, He is likewise prohibited from marrying a 
woman who has committed adultery even under du- 
ress (Niddah 52b). 


5. Even if his own wife has committed adultery 
under duress, he is bound to divorce her. 


6. If a woman was once a divorcee she is not 
permitted to marry a priest (cohen) after the death 
of her second husband. 


7. If the wife of an Israelite (not a descendant 
of Aaron is forced to commit adultery, she is for- 
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bidden to marry a priest even after the death of her 
husband. 


8. A cohen (priest) is prohibited to dwell with 
his divorced wife under the same roof. If the house 
wherein they dwell is joint property, his divorced 
wife is bound to leave him in possession, but if the 
house is hers, he must leave her in possession. 


9. If his divorced wife is indebted to him, he is 
not allowed to go and collect such debt from her in 
person, but must send another to collect the same. 


CHAPTER IX. 


1. If a woman marries a man and he dies and she 
subsequently marries another man and he dies like- 
wise, she is not permitted to marry a third tac1f, 
however, she does marry a third man, he cannot di- 
voree her on that account, but she is not then en- 
titled to the amount mentioned in the contract of 
marriage which is prescribed by law in case of di- 
vorce or death (Yebamoth 64b). 


9. If the husband, at the time of marriage, was 
aware of the fact that her two prior husbands died, 
he is bound to pay her the amount mentioned in the 
contract of marriage (Rabenu Asher). 


3 If one of her former husbands did not die a 
natural death, when he was either murdered or died 
in some other manner, she is permitted to marry a 
third (Rabbi Moses Iserlish). 
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- 4 A man whose first and second wives have 
died, even when they died natural deaths, is per- 
mitted to marry a third, and so forth (Rabenu 
Asher). 


CHAPTER X. 


If a man divorces his wife and she re-marries, 
then, if her second husband either dies or divorces 
her, she is not permitted to re-marry her first hus- 
band, even in the event such death or divorce took 
place immediately following the ceremony of her 
second marriage. 


CHAPTER XIII. 


_ 1. A woman that is divorced or becomes a widow 
must wait at least ninety days before she may re- 
marry (the day of her husband’s death or of her 
divorce excluded). She must wait ninety days, even 
if her husband’s death or the divorce took place 
immediately following the ceremony of marriage. 
This period was provided for by the learned in order 
to ascertain whose child the woman might bear 
(Yebamoth 41-48a). 


2. It was ordained by the Sages that she must 
wait ninety days, even if there be no probability 
of her being pregnant; as when she is known to be 
incapable of conception, or if she is too old to bear 
children, or in case her husband was away in a dis- 
tant land, or he was at that time confined in prison, 
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or even if immediately after the divorce or death of 
her husband she gave birth to a dead child. 


2a. Even after prohibited sexual intercourse 
with another man, by force, she must wait ninety 


days, or until she be clean to her husband (Yebamoth 
42b). 


3. However, a man is permitted to re-marry his 
wife after he has divorced her without having to wait 
the ninety days mentioned above (Yebamoth 43a). 


4, A man is not permitted to marry or even be- 
troth a woman when pregnant from her prior hus- 
band. In such event she must wait until the child is 
born and thereafter she cannot re-marry until the 
child is twenty-four months old (L. ¢. 42a). 


5. It is prohibited to marry a woman who has 
a suckling child before the child attains the age of 
twenty-four months, even if the child is attended by 
a nurse or it is weaned in the meantime (the day of 
the child’s birth and the day of the marriage being 
excluded) (Yebamoth 42b). 


6. If, however, the child has died, or if it was 
weaned prior to her husband’s death or to her di- 
vorce, or if she gave the child a nurse three months 
before her husband’s death or divorce, she has then 
to wait only ninety days before she can re-marry 
(L. ¢.) 


7, A widow or divorcee may demand compensa- 
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tion for nursing the child, and she may demand pay- 
ment of the amount mentioned in the contract of 
marriage, immediately upon the death of her hus- 
band, although she is unable to marry before the 
expiration of twenty-four months (L. ce.) 


CHAPTER XIV. 


THE Law oF ENGAGEMENT OR MARRIAGE DURING 
Movurnina. 


1. It is forbidden to become engaged or to marry 
within the thirty days of mourning. 


2. Ifa man have small children to be guarded, 
then he is permitted to re-marry, even within 
seven days, but he is not permitted to cohabit with 
her until after thirty days. 


3. If he has no children and does not fulfill the 
law of propagation, he is not permitted to re-marry 
within seven days, but after the seven days he is per- 
mitted to re-marry, even if he is in mourning for his 
father or mother. 


4, And after thirty days it is permitted to every- 
one to re-marry, even if he fulfills the law of propa- 
gation, and he has no small children, and he is in 
mourning for his father or mother. 


5. If aman promises to marry a certain woman 
at a certain time, and before the time expires the 
woman loses her father or mother, if he does not ful- 
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fill the law of propagation, he is permitted to marry 
the woman during the thirty days of mourning. 


6. If a man has prepared all the articles for his 
wedding supper—baked his bread, slaughtered his 
cattle and mixed his wine with water—and before the 
wedding ceremony takes place his father dies, and it 
is impossible either to keep the articles in storage or 
to sell them; or if the mother of the bride dies after 
she makes ready all the articles that belong to the 
ornaments, and it is impossible to keep them until the 
seven days of mourning are over, because they would 
spoil, and there is no one to prepare other things, 
then it is permitted to take the deceased into another 
room, and the wedding ceremony may proceed. 


7. The bridegroom is permitted to attend the first 
cohabitation with his wife, but not more, though he 
has a seven-day holiday, and at the end of that seven 
days he is obliged to keep the seven mourning days 
(Ketuboth 3). 


8. However, if it is the mother of the bridegroom 
or the father of the bride, or any other relative, who 
has died after the wedding articles are prepared, and 
these articles cannot be sold or kept, he must first at- 
tend the burial of the deceased and observe the seven 
days of mourning before the wedding ceremony can 
take place. 


9. Ifa relative of the bride or bridegroom dies 
during the seven days of benediction, he must begin 
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the mourning period after the seven days. Every- 
thing that is happy is permitted him in those days 
except cohabitation, which is forbidden (M. K. 23). 


CHAPTER XV. 
PROHIBITED MARRIAGE BECAUSE OF CONSANGUINITY. 


1. There are some relations that are forbidden by 
the Law of Moses, and there are some relations that 
are forbidden by rabbinical enactment. If a man 
marries a woman forbidden by the Law of Moses, the 
marriage is void ipso facto and no divorce is neces- 
sary to dissolve the bonds of such matrimony. If a 
man marries a woman forbidden by rabbinical ordin- 
ance, the marriage is not void ipso facto and a di- 
vorce is necessary to dissolve the same. 


2. A mother is forbidden by the Law of Moses, 
but a mother’s mother, ete., is forbidden by rabbini- 
cal enactment (Yebamoth 21a). 


3. The mother of a man’s mother’s father is for- 
bidden by rabbinical ordinance (L. ce.) 


4, The mother of a man’s father, etc., is forbidden 
by rabbinical enactment (L. c.) 

5. The mother of a man’s father’s father is for- 
bidden by rabbinical ordinance (L. c.) 

6a. ‘The Mossaic Law forbids a man to marry his 


father’s (second) wife, either after his father has 
divorced her or after he has died (Sanhedrin 53a). 
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6b. He is, however, permitted to marry such 
wife’s mother (Rabbi Moses Iserlish). 


7. The wife of a man’s father’s father is for- 
bidden by rabbinical enactment (Yebamoth 21a). 


8. The wife of a man’s mother’s father is like- 
wise forbidden by rabbinical ordinance (L. c.) 


9. The wife of a man’s father’s mother’s father 
is forbidden by rabbinical ordinance (Rabbi Moses 
Iserlish). 


10. The Law of Moses forbids the wife of a man’s 
father’s brother, when he is a brother of one father, 
but the wife of a man’s father’s brother, when he is 
a brother of only one mother, is forbidden by rab- 
binical enactment (Yebamoth 21a). 


11. The wife of a man’s mother’s brother, 
whether he is a brother of only one father or of only 
one mother, is forbidden by rabbinical ordinance 
(L. ¢.) 


12. A sister is forbidden by the Mossaic Law, 
whether she is a sister of only one father, or of only 
one mother, or an illegitimate sister (Yebamoth 23a). 


13. One is permitted to marry the daughter of 
his father’s wife whom she had borne by another 
husband (Yebamoth 21a). 


14. By the Law of Moses, it is forbidden to marry 
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a daughter, a daughter’s daughter, or a son’s 
daughter. 


15. By rabbinical enactment, it is prohibited to 
marry the daughter of a son’s daughter, or the 
daughter of a daughter’s daughter, or the daughter 
of a son’s son, or the daughter of a daughter’s son 
(Yebamoth 22b). 


16. A wife’s daughter, or her daughter’s daugh- 
ter, or her son’s daughter is prohibited by the Law 
of Moses. 


17. The daughter of a man’s wife’s daughter’s 
daughter, or the daughter of wife’s son’s son, etc., is 
forbidden by rabbinical enactment (Yebamoth 22a). 


18. The wife’s mother, or her mother’s mother, 
or the mother of wife’s father is forbidden by the 
Mosaic Law. 


19. The mother of a wife’s mother’s mother, or 
the mother of a wife’s father’s mother, or the mother 
of a wife’s father’s father is forbidden by the rab- 
binical law (1. ec.) 


20. The father’s sister or the mother’s sister, 
whether she is a sister of only one father or of only 
one mother, is prohibited by the Mosaic Law (Yeba- 
moth 54a). 


21. It is permitted to marry the daughter of the 
father’s brother or of the mother’s brother (Yerush- 
almi, Yebamoth). 
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22. It is permitted to marry the wife or the 
daughter of either the brother’s son or of the sister’s 
son (L. ¢.) 


23. The wife of the father’s brother, when he is 
a brother of one father, is prohibited by the Mosaic 
Law (Yebamoth 23b). 


24. The wife of the father’s brother, when he is 
a brother of only one mother, or the wife of the 
mother’s brother, whether he is a brother of only 
one father or of only one mother, is prohibited by 
rabbinical enactment (Yebamoth 23b). 


25. The Law of Moses forbids the marriage of 
a son’s wife (L. c.) 


96. The wife of a son’s son, etc., is forbidden by 
rabbinical ordinance (L. ¢. 21b). 


27. The wife of the daughter’s son is forbidden 
by rabbinical enactment (L. c.) 


28. A man is permitted to marry the wife of his — 
wife’s son (L. ¢. 21a). 


29. A stepson is permitted to marry his step- 
father’s wife (not his mother, of course) (L. ¢.) 


30. By the Law of Moses, it is forbidden to marry 
the wife of a brother, whether he is a brother of only 
one father, or of only one mother, or he is an illegiti- 
mate brother (1. ¢.) 
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31. It is disputed whether a son-in-law is per- 
mitted to marry the second wife of his father-in-law, 
or whether a father-in-law is permitted to marry the 
second wife of his son-in-law (L. ec. 23b). 


32. It is permitted to marry the wife of a 
brother’s son or the wife of a sister’s son (see Chap. 
2, Sanhedrin 76). 


33. It is forever prohibited to marry a woman 
once wed to a relative, by which marriage she be- 
comes either by the Law of Moses or by rabbinical 
enactment, even if, subsequent to such marriage, 
she married into another family and was then di- 
vorced or widowed (Maimonides). 


34, It is forbidden by the Mosaic Law to marry 
the wife’s sister, whether she is a sister of only one 
father or only one mother, while the wife is alive, 
even after she is divorced ; but is permitted to marry 
the wife’s sister if the wife died (Yebamoth 57a). 


35. If witnesses come and testify to the effect 
that the wife of a certain man who went abroad has 
died, and the husband marries her sister, and then it 
is proven that his wife is alive, it is not essential in 
such a case that a bill of divorce be given to the 
sister in order to dissolve the bonds of matrimony, 
and the husband is permitted to live with his first 
wife. The husband is permitted to marry the rela- 
tives of the sister, and the sister is permitted to marry 
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his relatives. If the wife dies, he may marry the 
sister (Gittin 95a). 


36. It is an established rule of law that if one 
marries any of the forbidden relatives, being under 
the impression for some reason or other that he is 
permitted to do so, no bill of divorce is required to 
dissolve the bonds of matrimony, because no be- 
trothal takes effect in the case of forbidden relatives 
(Vide Sect., supra). 


37. In case a man commits an adulterous act with 
any of his wife’s relatives whom he is forbidden to 
marry, his wife does not thereby become forbidden 
to him, and he may marry any of the relatives of the 
woman with whom he had such intercourse. If, 
however, the woman with whom he has committed 
such adulterous act is accustomed to visit his house 
because of her relationship to his wife, he is bound to 
divorce his wife (Rabbi Moses Iserlish). 


38. A man’s wife and her sister’s husband went 
abroad, and the man heard that both of them have 
died there. Thereafter the man married his wife’s 
sister and then his wife and his brother-in-law re- 
turned from abroad. In such a case, his sister-in- 
law must obtain a bill of divorce from him and she 
is not permitted to cohabit with her husband, while 
his own wife is likewise forbidden to him (Yebamoth 
95b). 

39. If a man learns that his wife has died and 


368 JEWISH CODE OF JURISPRUDENCE 


he marries her sister, and tnereupon it is proven that 
at the time he married her sister she was alive, but 
that she died thereafter, then the children born to 
him by his wife’s sister while his wife was alive are 
considered bastards, but the children born after her 
death are legitimate (Gittin 94a). 


40. If a man betroths a woman, and the betrothal 
for one reason or another becomes void, he is per- 
mitted to marry any of the relatives of the woman 
whom he has betrothed (L. ce.) 


41. The above rule of law, however, holds good. 
only when the betrothal became void ipso facto, but 
if it were dissolved by a bill of divorce, he is not per- 
mitted to marry any of her relatives (Rabbi Moses 
Iserlish). 


CHAPTER XVII. 


WuHen A MarRRIED WoMAN IS PERMITTED TO 
Re-MaArrY. 


1. A married woman is included among the for- 
bidden connections, and if she is betrothed, the be- 
trothal has no effect. Therefore, if a man marry a 
woman who is not legally divorced according to the 
Mosaic Law, even if she is divorced legally accord- 
ing to other law, the marriage is void. 


la. A marriage contract when entered into by the 
parties is made in accordance with the Law of Moses 
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and Israel. The groom expressly states to his bride- 
to-be: ‘‘Thou art betrothed to me in accordance 
with the law of Moses and Israel.’ Consequently 
the dissolution of such marriage cannot become ef- 
fective unless the contract is dissolved in accordance 
with that law. A contract may be rescinded only by 
the same parties and under the same conditions un- 
der which it was made. 


2. A married woman is permitted to remarry if 
her husband went beyond the seas and it was proven 
that he died there. 


3. The testimony of one witness, or of a slave, 
or of a woman, or of a relative, is sufficient to estab- 
lish the fact that the husband of a woman has died, 
_ and thereby gives her permission to remarry (Mish- 
nah, Yebamoth). 


4, Hearsay evidence is admissible in a case where 
the right of married women to remarry is involved 
(L. ¢.) 


5. Witnesses disqualified from testifying by the 
Law of Moses are incompetent to testify in the above 
instance; but witnesses disqualified from testifying 
by rabbinical enactment are competent to testify 
(Yebamoth 25a). 


6. The following five women are disqualified from 
testifying to the death of a woman’s husband: Her 
mother-in-law, her mother-in-law’s daughter, her 
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husband’s wife (referring to the time when polygamy 
was permitted), the wife of her husband’s brother, 
and her husband’s daughter (who was born to him 
by another wife), because it is presumed that they 
hate one another, and that such relatives intention- 
ally testify thus in order that she might remarry and 
thereby forbid her from living with her husband 
(Yebamoth 117). 


7. When hearsay evidence is introduced to tes- 
tify to the death of a woman’s husband, it is not es- 
sential for the witness introducing such evidence to 
specifically mention the person or persons from 
whom he has heard it. It suffices if he simply states 
that he has heard a statement made to that effect 
(Rabbi Moses Iserlish). 


8. If a witness testifies to the effect that he has. 
seen the man dying, he must be examined and ques- 
tioned as to how and under what circumstances he 
has seen him dying. If the testimony of the witness 
establishes the fact beyond any doubt that the man 
has actually died, the wife is permitted to re-marry, 
but if the witness simply testifies that he saw the 
man in a condition in which people ordinarily die, 
the wife is not permitted to re-marry (L. c.) 


9. If a.man comes and testifies that he himself 
has killed a certain person, although his testimony 
cannot be accepted in its entirety, for a man cannot 
testify against himself in criminal cases (Vide Jew- 
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ish Code of Jurisprudence, page 32, par. 185), that 
part of the testimony relating to the death of the man 
is admitted, and his wife is permitted to re-marry 
(Yebamoth 25a). 


10. If one witness comes to a woman and tells her 
that her husband has died, it is not necessary that 
she appear before a court of law to testify to that 
effect in order that she may remarry. She may ap- 
pear before any court of law and declare that her 
husband has died, and such declaration will be ac- 
cepted as true. If, however, the witness in whose 
name she has made the declaration denies it and says 
that her husband has not died, her declaration is not 
accepted as true (Ran). 


11. If one witness testifies that a certain man has 
died a natural death, and another witness testifies 
that the man was killed, although the witnesses dis- 
agree as to the manner in which the man died, but 
both agree to the fact that he is not alive, his wife is 
permitted to re-marry (Yebamoth 117b). 


12. If it is mentioned in a government document 
that such and such a man has died or has been killed, 
his wife is permitted to re-marry (Yerushalmi, Yeba- 
moth). 


13a. The rule of law that one witness may testify 
as to what he has heard from another witness re- 
garding the death of a certain man, holds good only 
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when such other witness is a rational (sensible) per- 
son (Yebamoth 121). 


13b. But if he has heard it said by an insane per- 
son or by a minor, such hearsay evidence is not ad- 
missible (L. ¢.) 


13c. However, if a man heard of minors said just 
now are come from the funeral of such and such a 
man, and some speakers make some eulogy and there 
and there educated men was gone behind the dead 
carriage and he was burial of them or them ceme- 
tery. With them evidence, the hearer can notify the 
wife of them deceased and she can be permitted to 
re-marry. This law applies only if he is notified at 
the same time of the hearer, not afterwards. 


14, If people find a man either slain or dead and 
the forehead, nose and features of the face are not 
mutilated and they recognize him to be such and 
such a person, they may testify that such person is 
dead. If any one of the aforesaid parts of the dead 
man’s body is mutilated, although his clothes bear 
special and distinct marks by which they could be 
identified as belonging to that particular man, and 
thereby recognize him, they cannot testify to the ef- 
fect that such and such a man is dead, because it is 
probable that the man whom they have known to 
have such clothes has lent them to somebody else 
(Yebamoth 120a). 


15a. Even if there was an ordinary mark on the 
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body of the dead man, such as a hair mole, the wit- 
nesses cannot testify to the death of such person 
(1. ¢.) 


15b. If, however, there was on his body an extra- 
ordinary mark of identification, they may testify to 
his death. A superfluous limb, or a limb less than the 
ordinary number, constitute an extraordinary mark 
of identification; but a limb too long or a limb too 
short, or white hair or red hair does not constitute 
an extraordinary mark of identification (Rabbi 
Moses Iserlish). 


16. No testimony concerning the identity of a 
dead man is admissible unless it is proven that he 
was found by the witnesses not more than three days 
subsequent to his death or to his having been mur- 
dered. If he was found by the witnesses after the 
expiration of three days, no testimony concerning 
his identity is admissible, because the features of a 
man’s face become changed three days after his death 
(Mishnah, Yebamoth). 


17. The above rule of law has application only 
to a case where the dead person is found on dry 
land; but if he is found by the seashore, even if he 
is found there many days after he has been drowned, 
evidence concerning the identity of such man is ad- 
missible, because the body of a man becomes mutil- 
ated in water after the expiration of a very long time 
(Yebamoth 121a). 
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18. This, however, is true only when he was found 
there immediately after he was cast up by the sea, 
and also when the dead body was not bruised. If a 
long time has expired from the time he has been cast 
up by the sea to the time he was found, or if the body 
was bruised, no testimony may be admitted concern- 
ing the identity of the dead man, because on account 
of the bruise the body becomes swollen and conse- 
quently changed by reason thereof (L. c.) 


19, If witnesses saw a man fall into a den of lions, 
tigers, or the like, they cannot testify to the effect 
that he has died, because there is a probability that 
the animals were not hungry at that time and there- 
fore did not devour him. If, however, they saw him 
fall into an excavation where serpents were found, 
they may testify to the effect that he has died 
(Yebamoth 120a). 


20. If the witnesses saw a man fall into a fiery 
furnace, or into a caldron full of boiling wine, oil or 
water, or if they saw his throat cut, although they 
saw him rise and flee thereafter, they. may testify 
that he died, because he is bound to die ultimate- 
ly therefrom (Yebamoth 120b, 121b). 


21. If the witnesses saw him fall into the ocean, 
they cannot testify that he has been drowned, be- 
cause it is probable that he got out at some other part 
of the ocean where they could not see him. If, how- 
ever, they saw him fall into a collection of water the 
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entire surface of which could be seen by a man, and 
they have waited near the water so long that a man 
was bound to die within such a period of time, they 
may testify concerning his death and his wife may 
remarry (Yebamoth 121a). 


22a. A woman herself may testify concerning the 
death of her husband, and she is permitted by reason 
of her testimony to remarry (Yebamoth 114b). 


_ 22b. In such event, she is likewise entitled to the 
sum of money that has been provided for her in her 
marriage contract, in case of widowhood or divorcee, 
as provided for by the Law of Moses (Yebamoth 
116b). 


23. The last-named rule of law is true only in a 
case where she comes to court and says: ‘‘My hus- 
band has died, give me permission to remarry,’’ and 
she makes no mention of the money she is entitled 
to get in such event. If, however, she says: ‘‘My 
husband has died, give me the money I am entitled 
to receive,’’ she is not permitted to remarry, nor is 
she entitled to the money, for, it is presumed, that she 
is simply desirous of receiving her money during 
the lifetime of her husband, but she has no inten- 
tion to remarry, as she is aware that her husband is 
alive (L. ¢.) 


376 JEWISH CODE OF JURISPRUDENCE 


CHAPTER XXVII. 
Laws CoNCERNING BETROTHAL. 


1. If a man betroths a woman while giving her 
something of pecuniary value in consideration there- 
for, he must give her something valued at a perutha 
or more, and he must say to her in the presence of 
two witnesses: ‘‘Thou art betrothed unto me there- 
with the peruto”’ (the smallest coin then in circula- 
tion in the land, e. g.,a cent in U. S.), (Kidushin 2a). 


2. It is preferable, and it is customary, to say: 
‘Thou art betrothed (consecrated) to me, in ac- 
cordance with the Law of Moses and Israel’’ (Rabbi 
Moses Iserlish). 


3. It is likewise customary to betroth a woman 
with a ring (L. ¢.) 


4, If a woman gives money to a man and says 
to him: ‘‘I am betrothed to thee therefor,’’ she does 
not become betrothed thereby (Kidushin 5b). 


5. If a woman gives a certain coin to a man and 
says to him: ‘Take this coin from me as a gift and 
I will be betrothed to thee.’? The man takes the coin 
and replies: ‘‘Thou art betrothed to me for the honor 
thou has derived by my accepting a gift from thee.”’ 
If he is a prominent person, she is betrothed thereby 
because she was honored by his having accepted a 
gift from her, but if he is an ordinary person she 
does not become betrothed thereby (L. ec.) 
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CHAPTER XXVIII. 


BETROTHING A WOMAN WITH A STOLEN ARTICLE, ETc. 


Ja. If a man betroths a woman by giving her an 
article of value which was stolen by him or of which 
he otherwise illegally obtained possession, she does 
not become betrothed thereby (Kidushin 52a). 


1b. If, however, it is known that the owner of 
such article has despaired of ever regaining it, and 
has as a result renounced his right of ownership 
thereto, and it is thus known that the one who be- 
troths the woman has acquired title to the article 
with which he betroths, she becomes betrothed there- 
by (Kidushin 52b). 


2. If a man illegally obtains possession of an 
article belonging to a woman, and upon returning 
such article to her he says: ‘‘Thou art betrothed 
unto me therewith,’’ if the two concerned have never 
before spoken about betrothal, she is not betrothed 
thereby (L. ce.) : 


3. If, however, before the aforesaid betrothal took 
place, the man and the woman had spoken about be- 
ing betrothed, and she accepted her article from him 
in silence, she becomes betrothed thereby (L. c.) 


4. If there have been no betrothal negotiations 
between the man and the woman, and when he re- 
turns the article to her and says: ‘‘Thou art be- 
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trothed unto me,’’ she replies, ‘‘Yes,’’ she becomes 
betrothed thereby (L. ec.) 


da. If after she has already received the article 
from him, he says to her: ‘‘Thou art betrothed unto 
me therewith,’’ she does not become betrothed there- 
by, even in the event she replies, ‘‘Yes,’’ even when 
there were betrothal negotiations between them prior 
thereto (L. ¢.) 


db. Even if she claims that she has received the 
article from him originally with the intention of be- 
coming betrothed, her words are of no effect (Rabbi 
Moses Iserlish). 


6. The foregoing rules of law apply also to a 
case where a man has borrowed a certain sum of 
money from a woman, and when he repays her the 
loan he says to her: ‘‘Take the money that I owe 
thee, and thou art betrothed unto me therewith’’ 
(Kidushin 13). 


7. Ifa woman owes to a man a certain sum of 
money, and the man says to her: ‘Thou art be- 
trothed unto me with the money thou owest to me,”’ 
she does not become betrothed thereby. It is imma- 
terial whether he holds a promissory note from her 
or not. This rule of law holds good even in a case 
where the money she has borrowed from him is still 
in her possession, she having made no use thereof 
or in the event the betrothal took place at the time the 
loan became due (Kidushin 6a, et seq.) 
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8. The above rule of law applies likewise to a case 
where the woman is indebted to the man for services 
rendered by him on her behalf (1. c.) 


9. If a man, upon making a loan to a woman, says 
to her: ‘‘Thou art betrothed unto me in considera- 
tion of my extending the time within which it shall 
be paid, and I will make no demand upon thee till 
then,’’ the betrothal is valid. Nevertheless, it is for- 
bidden to do so, because it appears like receiving 
usury for a loan, which is prohibited by the law of 
Thora (Kidushin 6b). 


10. If a woman owes money to a man, and he says 
to her: ‘‘Thou art betrothed unto me in considera- 
tion of my releasing you trom such indebtedness,”’ 
the betrothal is valid. 


lla. If a man lends money to a woman on a 
pledge, and he says to her: “Thou art betrothed to 
me with the money thou owest to me,’’ the betrothal 
is valid (Kidushin 19a). © 


11b. It is disputed whether, in such a case, it is 
necessary that he return the pledge to her or not 
(Maimonides holding that the pledge must be re- 
turned, and other jurists holding that it must not be 
returned). 


12. It is disputed whether betrothal takes effect 
in the event the man says to the woman: ‘Thou art 
betrothed unto me with the money which the man 
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owes to me,’’ if this took place in the presence of 
a debtor. 


12a. All jurists, however, concur that if the man 
thus betroth the woman in the absence of his 
debtors, the betrothal is doubtful, even when he 
legally assigns unto her the promissory notes which 
he holds from such debtors. 


13. If a man borrows an article from another 
and notifies him that with this article he is about to 
betroth a woman, the betrothal is valid. If he failed 
to inform the lender of the object of his loan, the 
betrothal is doubtful. The same rule of law applies 
to a case where a man hires an article (Tur). 


CHAPTER XXTIX. 


THE Monry Must Be Given Away UNconprtion- 
ALLY. 


1. If a man says to a woman: ‘Thou art be- 
trothed unto me with this coin, on condition that thou 
return the coin to me,’’ the betrothal has no effect 
(Kidushin 12b). 


2. If a woman says toa man: ‘Make a gift of 
Some money to such and such a person, and in con- 
sideration thereof I shall become betrothed to thee,”’ 
and the man gives the money to such a person and 
says to the woman: ‘Thou art betrothed unto me 
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in consideration of the gift which I made at your 
request,’’ the betrothal is valid (L. ¢.) 


3. A woman says to A: ‘‘Give a certain coin to 
B, and I will be betrothed unto him.’”’ A gives the 
coin to B, as requested, and the latter says to the 
woman: ‘Thou art betrothed unto me in considera- 
tion of the pleasure you derived in my accepting this 
gift at your request,’’ the betrothal is valid (Kidu- 
shin 7a). 


4, A says toa woman: ‘Take this coin belong- 
ing to me, and thou shalt become betrothed to B 
therewith.’’ B then says to the woman: ‘Thou art 
betrothed unto me with the money which was given 
thee by A.’’? The betrothal is valid, and it is imma- 
terial whether B has appointed A to act for him as 
his agent or not (L. c.) 


5. If a man says to a woman: ‘‘Be betrothed 
unto me with a denari’’ (gold piece; 25 cents in U. 8. 
coin), and he gives her a pledge in the meantime to 
secure the payment of such coin, the betrothal is of 
no effect (Kidushin 7a). 


6. A man says to a woman: ‘‘Be betrothed unto 
me with one hundred golden denaru,’’ and he gives 
her only one denari, the betrothal takes effect from 
the time she accepted the denari, but he is bound to 
pay her the balance of the sum mentioned by him. 
For, this case is analogous to a case where a man 
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Says to a woman: ‘‘Be betrothed unto me with this 
denari on condition that I give you thereafter two 
hundred denarii,’’ in which case the betrothal takes 
effect immediately upon her receiving the denari 
(Kidushin 8a), 


7. The aforesaid rule of law, however, holds good 
only in a case where he says to her: “‘Be betrothed 
to me with the sum of one hundred denarii,’’ but 
if he says to her: ‘Be betrothed to me with these 
two hundred denarii,”’ and he begins to count it into 
her hand, and finds he is short of the amount, the 
betrothal is of no effect unless he gives her the entire 
sum mentioned by him. In such a case, even if there 
is only one denar short, both of them may rescind, 
unless he says to her that such denar which is short 
shall be considered as a loan made from her to him, 
and she consents to it (L. c.) 


8. Aman says toa woman: ‘Be betrothed to me 
with this denari, on condition that I give you there- 
after up to the sum of one hundred denarii,’ and 
the woman replies: ‘On condition that you give up 
to me the sum of two hundred denarii.”? No more 
negotiations having taken place between them, each 
of them has departed. Thereafter the man opened 
negotiations again, and upon meeting her he be- 
trothed her with the denari. In such a ease she is not 
betrothed unless he gives the two hundred denarii 
mentioned by her (because his having opened nego- 
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tiations again signified that he was willing to abide 
by her conditions), If, however, the woman has 
again opened negotiations, and he met her and be- 
trothed her with the denari, he is bound to give her 


only the sum of one hundred denarii (Tosefta, Kidu- 
shin), 


9. If a man says to a woman, ‘‘You are be- 
trothed to me with this cup,’”’ and it was not stipu- 
lated by the man if he betrothed her with the cup or 
its contents—then, if the cup was filled with 
water she is betrothed with the cup and the water; 
if it was filled with wine she is betrothed with’ the 
cup and not with the wine. If it was filled with oil 
she is betrothed with the oil and not with the cup. 
Therefore the oil must be appraised. If it is worth a 
cent, then is the betrothal valid; if less, it is not 
valid (Kidushin 48). 


Ya. Other sages hold that if the cup was full with 
water the betrothal takes effect with the cup. If it 
was full with wine, then the betrothal takes effect 
with the wine. If it was full with oil, then it takes 
effect with it too. 


10. If a man has any kind of vessel or all kinds 
of foods and the woman says to the man, ‘‘Give me 
a few of them,’’ and the man says, “‘If I give you, 
will you be betrothed to me?’’ If the woman says 
yes, and he give them to her, the betrothal takes 
effect. 
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11. If she says give it to me, or throw it to me, and 
he gives it to her, the betrothal takes no effect, be- 
cause she takes it as a joke. 


12. In the same event, if the man is drinking 
wine and the woman says, ‘‘Give me one cup of 
wine,’”’ and he says, ‘‘If I give it, will you be be- 
trothed to me?”’ and she says, ‘‘put it to my mouth,’ 
or ‘put it in my hand,” the betrothal takes no effect. 


13. If he says at the same time, ‘‘When I give 
it to you, you are betrothed to me,”’ and she receives 
it, the betrothal takes effect. 


CHAPTER XXX. 
How DELIvEerRy or BETROTHAL Money Must BE MADE. 


1. If one betroths a woman it is not necessary 
that he deliver the coin or the document with which 
he betroths her into her hand. If the woman accepts 
his betrothal proposal, he throws the coin or the docu- 
ment into her hand, or into her lap, or into her court- 
yard, or into her field, the betrothal takes effect (Git- 
tin 71a). 


2. If the woman is standing in the premises be- 
longing to the man, and he betroths her there, the 
betrothal takes no effect unless he delivers it into 
her hand or into her lap (LL. e.) 


3. If aman says to a woman, ‘‘Thou art betrothed 
unto me with this coin,’’ and she takes it and throws 
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it into the sea or into the fire in his presence, the 
betrothal is not valid (Kidushin 8). 


4, If a man says to a woman, ‘‘Thou art betrothed 
unto me with this coin,’’ and she says, ‘‘ Leave it on 
this stone,’’ if the stone is her’s, it is valid; other- 
wise it is not valid. If it belongs to both, then the 
betrothed is doubtful (1. c¢.) 


5. If aman says to a woman, ‘‘Thou art betrothed 
unto me with this bread,’’ and she says, ‘‘Give it to 
this poor man,’’ even if the poor man is supported 
by her, it is not valid, for they bear alike the duty to 
support the poor (L. c.) 


6. If a man says to a woman, ‘‘Thou art betrothed 
unto me with this bread,’’ and she says, ‘‘Give it to 
this dog,’’ if the dog is her’s, it is valid; but if it is 
a stranger’s dog, it is void. If the dog ran after her 
threatening to attack her and she ordered the bread 
given it, then the betrothal is doubtful. These rules 
apply only when afterward he gives these articles 
into her lap (L. ec.) 


7. There is a difference of opinion as to when a 
woman says to a man, ‘‘Give bread to the dog or leave 
it on the stone and I will be betrothed unto you,”’ if it 
is valid or not (L. c.) 

8. If a man says to a woman, ‘Thou art be- 


trothed unto me with this coin,’’ and she says, ‘‘Give 
the money to my father to to your father,”’ even af- 
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terwards the man says, ‘‘ You are betrothed unto me 
with the money what I give to them,’’ this betrothal 
is not effective. If, however, the woman says ‘‘On 
condition that my father or your father received the 
money,’’ the betrothal is effective. 


9, If the woman was indebted to someone and the 
creditor pressed her for the money, and the man says, 
“You are betrothed to me with the money,’’ and she 
answers, ‘‘Give it to my creditor.’’ If the creditor 
was a heathen, the betrothal takes effect; but if an 
Israelite, the betrothal is doubtful (Radbas). 


CHAPTER XXXII. 


la. No betrothal takes effect if the consideration 
received by her is valued less than a perutha (one 
cent) (Gitten 71a). 


1b. If he betroths her with an article, not men- 
tioning what the value thereof is, it is not necessary 
that the article be appraised before the betrothal 
takes place in order to ascertain if it is worth a 
cent. He may-first betroth her with the article, and if 
after the betrothal it is found that it is worth a cent 
or over, the betrothal takes effect (Kidushin 7b). 


In a case where the man, upon betrothing the 
woman with an article, says that it is worth a cer- 
tain sum of money, it is not necessary that the article 
be first appraised to ascertain if it is really worth 
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the sum mentioned by him. If it is afterwards found 
that it is worth the sum, it is valid. 


CHAPTER XXXII. 
BETROTHING WITH A DOCUMENT. 


1. A man may betroth a woman by writing upon 
a piece of paper or a fragment of clay vessel: ‘‘Thou 
are betrothed to me,’’ and such writing must be 
handed to the woman in the presence of not less than 
two witnesses (Kidushin 9a). 


2. It is not necessary that the paper or the frag- 
ment of clay vessel upon which it was written be 
worth a cent in order that the betrothal may have 
effect (L. ¢.) 


3. The man, upon writing the document with 
which he is to betroth, must have it in mind that this 
writing is intended for the very woman whom he 
subsequently betroths. If he writes it with the in- 
tention of delivering to one woman and then be- 
troths another therewith, the betrothal is not valid 
(L. c. 9b). 


4. The document must likewise be written with 
the woman’s knowledge and consent. If it was writ- 
ten without her knowledge and consent, the betrothal 
is doubtful (L. ¢. 9b). 
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CHAPTER X XXIII. 
BETROTHING WITH COHABITATION. 


1. On account of morality, it is prohibited to be- 
troth a woman with cohabitation. If, however, 
a man says toa woman: ‘Thou art betrothed to me 
with this intercourse,’’ the betrothal takes effect, 
provided it is corroborated by at least two witnesses 
(Kidushin 2a). 


CHAPTER XXXIV. 
BETROTHAL BENEDICTIONS. 


1. It is a grave religious offence to have inter- 
course with a bride without having the benedictions 
uttered. 


2. The benedictions must be uttered in the pres- 
ence of at least ten male persons, the bridegroom 
himself to be included in the required number. 


8. Before the betrothal takes place, a benediction 
is uttered over a glass of wine or beer, and after the 
betrothal six more benedictions are uttered. 


4. It is necessary to utter the benedictions for 
seven successive days following the marriage cere- 
mony, if a bachelor marry even a widow, or vice 
versa, if on each and every of such days there is a 
new guest or guests; if a widow marry a widower, 
only three days benedictions. 
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5. On the Sabbath following the marriage cere- 
mony the benedictions must be uttered, even in case 
there are no new guests. 


CHAPTER XXXV. 
APPOINTING AN AGENT To BeEtroru. 


1, A man may appoint an agent to betroth for 
him any woman or a certain particular woman 
(Kidushin 41a). 


2. The agent must say to the woman upon be- 
trothing her: ‘Thou art betrothed to such and such 
a man”’ (Tur). 


3. However, if it is possible to betroth her in per- 
son, he is forbidden to do so by an agent, unless he 
is well acquainted with the woman whom he wants 
to betroth. For, should he betroth a woman through 
an agent without knowing her, he may thereafter for 
one reason or another dislike her (Kidushin 41a). 


4, Even in the event he is well acquainted with 
the woman, it is a meritorious act for a man to be- 
troth a woman in person, if it is possible (L. c.) 


5. An agent is competent to testify as a witness 
to the betrothal effected through him. If, therefore, 
a man appoints two agents to betroth a woman for 
him, no other witnesses need be called in to witness 
the betrothal (Kidushin 43a). 
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6. Everybody is competent to act as agent for a 
man for the purpose of betrothing a woman, except- 
ing the deaf and dumb, the insane and a minor, be- 
cause they lack understanding (Gittin 23a). 


7. A man says to his agent: ‘‘Go to such and 
such a place and betroth a woman for me.’’ The 
agent then goes to a place other than the one pointed 
out by his principal and betroths a woman there, such 
betrothal has no effect (Kidushin 50a). 


8. Whenever an agent fails to comply with the 
instructions given to him by the principal, as when 
he was instructed to betroth a woman unconditionally 
and he betrothed her conditionally, or vice versa, or 
where he changed or modified the condition made by 
the principal, the betrothal does not take effect 
(Maimonides). 


9. A man appoints an agent and says to him: ‘‘Go 
and betroth for me that woman who is to be found 
in such and such a place.’’ The agent goes and be- 
troths the woman mentioned, but she was then found 
in another place than the one mentioned by the prin- 
cipal. The betrothal takes effect, because the prin- 
cipal mentioned the place in order to facilitate the 
task of the agent in locating the woman, and had no 
intention to make the location a condition of the be- 
trothal (Kidushin 50a). 


10. If a man appoints an agent to betroth the 
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woman for him, and the agent betroths the woman 
for himself, the agent is guilty of deception, but the 
betrothal is valid if he betrothed her with his own 
money (L. ¢. 58b). 


11. Even if the agent at first said to the woman 
that such a man has appointed him as his agent to 
betroth her for him, and then upon betrothing her 
he said: ‘Thou art betrothed to me,”’ the betrothal 
takes effect, provided that the woman well under- 
stood what took place and did not object (Rosh). 


12. If the woman was unwilling to be betrothed 
to the principal and the agent has betrothed her to 


himself, the latter is not guilty of deception (Kidu- 
shin 59a). 


13. A man appoints an agent for the purpose of 
betrothing a woman for him. The agent accordingly 
leaves to execute his mission, and is thereafter found 
dead, and it cannot be ascertained whether he did 
betroth a woman or not. It is presumed as a matter 
of law that the agent did betroth a woman for his 
principal, because there is a presumption that an 
agent performs the duty resting upon him. The 
principal is, therefore, prohibited from marrying 
any woman who has such relatives as would be for- 
bidden to him on account of consanguinity (affinity), 
as a woman who has a daughter or a mother or the 
like. He is permitted to marry a woman who either 
has no such relatives, or who has such relatives, but 
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were married at the time the agent was appointed 
(Nazir 12a). 


CHAPTER XXXVI. 
A Woman Appointing AN AGENT For BETROTHAL. 


1. A woman may appoint an agent to accept be- 
trothal for her. It is nevertheless preferable that 
she accepts the betrothal in person, but there is no 
prohibition in the case of a woman as there is in the 
case of a man (Kidushin 41a). 


2. The man to whom the woman’s agent came 
with betrothal propositions must say to the agent: 
‘‘The woman who designated you agent is betrothed 
unto me.’’ If the agent replies thereto: ‘‘I betroth 
her unto you,’’ or if he simply says yes, or even if 
he makes no reply whatever, the betrothal is valid 
(Maimonides). 


3. There is an opinion that an agent appointed 
for the purpose of betrothing a woman cannot him- 
self appoint a sub-agent to act in his stead. 


4a. A woman appoints an agent to accept betrothal 
from a certain man. After the appointment of the 
agent she accepts betrothal from another man, and 
the agent likewise accepted betrothals in compliance 
with her instructions. If it cannot be ascertained 
whether her agent accepted the betrothals first or 
whether she herself has accepted first, she is not per- 
mitted to be married to either one, and, in order to 
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be allowed to marry another, she must obtain a bill 
of divorce from both of them. It is also permissible 
that she accept a divorce from only one of them and 
become the wife of the other (Kidushin 79a). 


4b. However, the one whose legal wife she elects 
to be, must betroth her again (Rabbi Moses Iserlish). 


5. The foregoing rule of law applies only to a 
ease when the men to whom she was thus betrothed 
are strangers, but if the agent has accepted betrothal 
from a father and she accepted it from the son, or 
if the agent has accepted it from one brother and she 
accepted it from the other brother, both of them 
must give her a bill of divorce, and she is forbidden 
to become the wife of either of them (Maimonides, 
Kidushin IX). 


6. One woman may become the agent of another 
woman for the purpose of accepting betrothals from 
a certain man (Kiddushin 52a). 


7. A woman, cannot appoint an agent for the 
purpose of accepting betrothals from another agent 
appointed by the would-be bridegroom (Gittin 63a). 


CHAPTER XXXVII. 


BETROTHAL OF A MINOR. 


1. A man is prohibited from accepting betrothal 
for his minor daughter. He is bound to wait until 
she becomes of age and she will then be in a position 
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to point out her choice and say, ‘“‘This man I want’’ 
(Kidushin 49a). 


CHAPTER XXXVIII. 
BETROTHALS ON CONDITIONS. 


1. Betrothal made on a condition, whether the 
condition was imposed by the man or by the woman, 
becomes valid only when the conditions are fulfilled, 
but not otherwise (Kidushin 61a). 


2a. A condition is invalid unless it contains the 
following four clauses: 


2b. The condition must be doubled, i. e., the one 
who imposes the condition must explicitly state: ‘‘If 
you will comply with such and such a condition, our 
agreement will be binding, but if you fail to comply 
with such a condition, our agreement will not be 
binding”’ (L. c¢.) 


2c. The affirmative part of the condition must 
precede the negative part thereof (yes stated before 
no) (Gittin 75a). 


2d. The conditions must precede the act which 
the promisor obligates himself to perform by virtue 
of his promise (Baba Meziah 54a). 


ze. The condition must be such as shall be pos- 
sible of being complied with (L. ¢.) 


3. If the condition imposed by the man betroth- 
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ing a woman is not made in accordance with any of 
the foregoing rules of law, the condition is invalid, 
and the betrothal takes effect at once as though no 
condition whatever had been imposed (L. ec.) 


4a. If a man, at the time he betroths a woman, 
makes a condition to the effect that he shall not be 
obligated to provide her with clothes or food, his 
condition is valid if she accepts the betrothals on 
such a condition, and he is not obligated to provide 
for her (Ketuboth 56a). 


4b. If, however, the man makes a condition to 
the effect that he shall have no sexual intercourse 
with her, his condition is void, and he is bound to 
cohabit with her after the marriage (L. ce.) 


5. A man gives a cent to a woman and says to 
her: ‘‘Thou art betrothed to me with this coin on 
condition that I give you one hundred zuz.’’ When 
such a condition is fulfilled, the betrothal takes effect 
as of the date the cent was given to her (Kidushin 
60a). 


6. If the woman, before the fulfilment of the 
above-named condition, has accepted betrothals from 
another man, and thereafter the condition was com- 
plied with by the first man, the betrothal of the second 
man takes no effect (L. ec.) 


7. If the man says to her: ‘‘Thou art betrothed 
to me with this cent on condition that I give you one 
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hundred zuz within thirty days from now,”’ the be- 
trothal takes effect from now on if he has complied 
with such a condition within the thirty days (L. ¢.) 


8, If before the expiration of the thirty days, she 
accepts betrothals from another man, she becomes be- 
trothed conditionally until the expiration of the 
thirty days. If at the end of the thirty days the first 
man failed to comply with the condition, the be- 
trothal of the second takes effect and the betrothal of 
the first becomes void and she is not required to ob- 
tain a bill of divorce from the first. If within the 
thirty days the first man has complied with the con- 
dition, the betrothal of the first only takes effect and 
she is not required to obtain a divorce from the sec- 
ond man (L. ¢.) 


9. If a man says to a woman: ‘‘Thou art be- 
trothed unto me on the condition that my father con- 
sents to such betrothal,’’ if the father expressly ob- 
jected to it, or if he kept silent when asked, or if he 
has died before he became aware of such betrothal, 
the betrothal is invalid (Kidushin 63a). 


10. If a man betroths a woman on a condition, he 
may thereafter waive such condition. It is not neces- 
sary that such waiver of condition be made in the 
presence of witnesses (Ketuboth 73a). 


11. The same rule of law applies to the case where 
the woman has imposed conditions before accepting 
the betrothal. She may thereafter waive them (L. c.) 
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12. In the case of betrothal, if the condition im- 
posed by the man inures to the benefit of the man, 
as when he makes a condition that the woman has 
no deformities of body, or that she is not bound by 
any vows, or the like, it is within his power to waive 
such a condition; but if it inures to the benefit of 
the woman, as when he imposes a condition that the 
woman shall receive from him two hundred zuz, or 
the like, he cannot waive such a condition; and, if 
she does not consent to a waiver, she does not become 
betrothed if the condition is not complied with (Beth 
Joseph). 


CHAPTER XLII. 


BETROTHAL REQUIRES WOMAN’S CONSENT AND 
WITNESSES. 


1a. A woman does not become betrothed unless it 
takes place with her consent (Kidushin 2a). 


1b. If one betroths a woman by force or under 
duress, the betrothal has no effect (Baba Bathra 
48b). 

2. It is disputed whether or not the betrothal 


takes effect in a case where a man is forced to betroth 
a woman. Such betrothal is therefore doubtful. 


2 Tf one betroths a woman when there were no 
witnesses present, or if there was only one witness, 
the betrothal takes no effect, even when both the man 
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and the woman admit that such betrothal has taken 
place. The betrothal is likewise ineffective in a case 
where the man first betroths a woman in the presence 
of one witness and afterwards betroths her in the 
presence of another witness, and one witness was not 
in the presence of the other witness (Kidushin 65a). 


4, If a man betroths a woman in the presence of 
witnesses disqualified from testifying by the Law of 
Moses, the betrothal takes no effect (Kidushin 27b). 


If one betroths in the presence of witnesses dis- 
qualified from testifying by rabbinical enactment, he 
must betroth her again, before eligible witnesses, if 
he is willing to marry her. If he does not want to 
marry her, he must give her a bill of divorce, because 
the betrothal is doubtful. 


CHAPTER XLITI. 


BETROTHAL OF A MINoR. 


1. A minor (under the age of thirteen years and 
one day) cannot betroth or marry (Yebamoth 96b, 
GPA 


2. It is forbidden to cause a male or female minor 
to marry. 
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CHAPTER XLIV. 
BETROTHAL OF THE DEAF AND DUMB AND INSANE. 


1. By the Law of Moses, a deaf and dumb man 
cannot betroth, and a deaf and dumb woman cannot 
accept betrothal. The Sages, however, have enacted 
that they shall be able to marry. If, therefore, A, 
a deaf and dumb man, has married B, and thereafter 
C betrothed B, the betrothal is legally effective and 
C must give her a bill of divorce. If such divorce is 
given, B may again live with A, her deaf and dumb 
husband (L. ¢. 112b). 


2. Neither the Mosaic Law nor the rabbinical law 
validates the betrothal of an insane man nor of an 
insane woman (L. ec.) 


3. If an intoxicated person betroths a woman, 
even if he is very intoxicated, the betrothal is valid. 
If, however, he was intoxicated as Lot had been, the 
betrothal is ineffective (L. ¢.) 


4. If an Israelite betroths a heathen woman, or if 
a heathen betroths an Israeliteish woman, the be- 
trothal takes no effect (Mishnah Kiddushin). 

5. If an hermaphrodite betroth a woman or be- 
comes betrothed to a man, it is doubtful whether it is 
valid, because an hermaphrodite is of doubtful sex. 

6. If a man betroth a woman forbidden to him by 
the Law of Moses, the betrothal is void and no di- 
vorce is necessary. 
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7. If a converted Israelite betroths a woman, the 
betrothal is valid, and the woman, in order to re- 
marry, must obtain from him a bill of divorce (Yeb- 
amoth 47b). 


CHAPTER XLIX. 


1. The man who is not well versed in the laws ap- 
pertaining to divorce and betrothal is prohibited 
from deciding questions of law involving divorce or 
betrothal, because he is apt to render a wrong deci- 
sion and thus legalize forbidden marriages and in- 
crease the number of bastards among Israel (Kid- 
dushin 6a). 


2. Therefore, the Rabbi Tam and Raboni Chorfas 
put a ban upon the man who performs the marriage 
ceremony and divorce unless he has a diploma of 
competence. This is to prevent wrongful marriages. 

CHAPTER L. 


Laws RELATING TO THE RETURN OF BETROTHAL Con- 
SIDERATIONS, GIFTS AND PENALTIES. 


1. If a man betroths a woman and thereafter 
either he or she retracts, or either he or she dies, or 
he divorces her, the money or the article which she 
has received in consideration of her accepting, the be- 
trothal does not have to be returned to him, even if 
such consideration amounts to the sum of one thous- 
and denarw, because such article is considered a true 
gift (Baba Bathra 145a). 


THE LAW OF MARRIAGE 401 


2. If, however, the betrothal took place errone- 
ously, or if it was made conditionally and the condi- 
tions were not complied with, the consideration for 
such betrothal must be returned. Likewise, the con- 
sideration must be returned in a case where the be- 
trothal is doubtful (Ketuboth 76b). 


3. If one betroths his sister, the money which he 
has given her as a consideration therefor becomes a 
gift. It is a fact known to everybody that the be- 
trothal takes no effect with a sister. The man, 
therefore, that does betroth his sister, has not 
done so through a mistake of the law, but has orig- 
inally intended to make it a gift to her (Kidushin 
46b). 


4, A betroths B, and sends gifts to B’s house, 
consisting of articles of value and of food and drink, 
Should either A or B die, or A retract the betrothal, 
all the gifts, except the food and drink, must be 
returned to him, and it is immaterial whether the 
articles are of great value or of small value, or 
whether A has partaken of the betrothal feast at his 
intended father-in-law’s or not (Baba Bathra 146b). 


5. Another opinion holds even the food and 
drink must be returned when the bridegroom does 
not eat anything in the father-in-law’s house, and if 
he eats in that house the food and the drink, the 
small articles need not be returned (Ramo). 
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6. If the bridegroom retracts because the father- 
in-law promises him a dowry and fails to observe the 
condition, the bridegroom is reimbursed even for the 
food and drink (L. ¢.) . 


7. If a bridegroom refuse to come to the mar- 
riage ceremony, the guests having requested him to 
come, and he has already changed his mind, then 
afterwards the bride says, ‘‘ At first you refused me; 
now I don’t want you,’’ the bride is free from all 
charges of expense (L. c.) 


8. And the same rule applies when the bride re- 
fuses on account of the bad temper of the bride- 
groom, because he smacked her; she is free from all 
charges of expense (L. c.) 


9. If A sends B some money or small articles to 
be used by her while in her father’s house, and she 
accordingly makes use of the same and some of them 
become worn out or lost, she is not bound to pay for 
the same. If, however, such articles have not been 
used by her, everything must be returned to him. A 
may obtain possession of the same through a court of 
law, because it is known that such articles are sent as 
a matter of formality only, and not as an absolute 
gift. 


10. If B retracts the betrothal, everything must 
be returned to A, even the various foods and drinks 
(Baba Bathra 146b). 
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11. In the case of food and drink, however, 
only two-thirds of their value are paid, as when the 
value of the same is six denarii, B is bound to pay 
only four for the same (L. ¢.) 


12. If it is the custom of the locality that the bride- 
groom makes a feast for all his friends, or if it is cus- 
tomary to give money to the sextons, readers and the 
like, and A has acted in accordance with such cus- 
tom when he has betrothed B, if B retracts, she must 
pay for the loss sustained by A, because she caused 
all this loss to him. In such a case it is the duty of A 
to prove with witnesses how much he has thus spent 
(L. ¢.) 


13. <A agrees to marry B’s daughter. B sends 
clothes and jewelry to A, and thereafter either A or 
B retracts, A must return to B everything he has re- 
ceived from him, because it is presumed that B has 
sent the articles to A only in consideration of his 
subsequent marriage to his daughter (Rashba). 


14, A agrees with B to marry the latter’s daugh- 
ter, and to confirm such promise one makes a sym- 
bolic agreement with the other, and each one of them 
takes an oath, and each one deposits promissory 
notes with a third party to be forfeited in the case 
of retraction on either side. If it happens thereafter 
that a sister of the would-be bride becomes a convert, 
A may legally retract, and he is freed from the agree- 
ment, the oath, and likewise from the liability of the 
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promissory note (Tur); and if, in such a case, the 
third party surrenders A’s promissory note to the 
would-be bride, such delivery has no effect whatever 
Cie G.) 


15. If, in the foregoing case, the bride-to-be has 
become insane thereafter, A may likewise retract 
(1. ¢.) 


16. If A, the bridegroom-to-be, becomes a degen- 
erate in the meantime, as when he becomes a gambler 
or the like, the would-be bride may retract, and she is 
absolved from the agreement, the oath and also from 
the liability of the promissory note. If the third 
party surrenders the note to the bridegroom-to-be, 
such delivery has no effect whatever (L. c.) 


CHAPTER LI. 
THE VALIDITY OF A VERBAL AGREEMENT. 


1, A makes marriage proposals to B. B agrees 
to bring upon her marriage a certain sum of money, 
ind A agrees to provide for her a certain sum of 
money in the marriage contract. If thereafter A be- 
troths B, their verbal agreement is binding, although 
there was no form of agreement made between them. 
The same rule applies in the event of the first mar- 
riage (Ketuboth 102b). 


2. If the father promises to his son or his daugh- 
ter a dowry in the second marriage, it is not valid 
without a form of agreement from the promisor. 
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3. In the first event the promise is like a legal 
debt, and if the promisee dies before the marriage 
of his daughter, the bridegroom can collect from the 
heirs, even from sold property, like other debt. 


4, The bridegroom must pay the fee for the writ- 
ing of the contract of engagement when only one 
copy is written; and if two copies are written each 
one must pay half. 


do. Hverything that is promised to the bride- 
groom must be given before the marriage and the 
promisor cannot say ‘‘marry first, and I will pay 
after the marriage.’’ 


6. If he wishes to deposit the promised money 
with a third party, he may do so. 


7. Ifa man takes an oath to give to his son-in- 
law a dowry, and the son-in-law strives with his wife, 
he does not have to fulfill his promise. 


CHAPTER LII. 


Ir 4 Man Promise Money to His Son-tn-LAw AND 
He REFvssEs To GtveE It. 


1. If a man promises a dowry to his son-in-law 
in the second marriage and the father was away in 
a far country, or he have nothing to give, the bride 
ean say to the bridegroom, ‘‘I have not promised 
any dowry to you; only my father. What can I do? 
Either marry or divorce me.?’ Note: At that time, it 
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was necessary to obtain a divorce in order to break — 
an engagement or betrothal. 


Notse—He can claim the dowry before he mar- 
ries her, but after the marriage it is not permitted 
that the bridegroom should strive with his wife 
on account of the dowry (see Chap. 2). 


CHAPTER LIII. 


1. In case a father promised a dowry to his 
daughter at the time of the engagement contract, 
should his daughter die before the marriage cere- 
mony was performed, he need not pay the dowry, be- 
cause his purpose was not accomplished. 


2. Should the daughter die shortly after the cere- 
mony and the dowry was unpaid, there are two judi- 
cial opinions governing this case, namely, whether he 
shall or shall not fulfill his dowry contract. 


3. Where the point is disputed as to the law, pos- 
session is considered nine points in favor of the pos- 
sessor. Therefore, if the dowry is unpaid, the father 
need not pay it; but should he have paid it to the 
bridegroom, it is the lawful property of the bride- 
groom. If a note was given, the note need not be 
paid. 


4. Should the bridegroom have returned the 
dowry, he may compel his father-in-law to return it, 
as it was only in the nature of a loan. 
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5. The above is rabbinical law. The following 
decision was handed down by Rabbi Tam. 


(Norze—A noted rabbi of the time shortly after 
the Jews left Jerusalem.) 


6. If the daughter or son died during the first 
year following the marriage, and there were no chil- 
dren resulting from the marriage, the unspent dowry 
must be returned to the father-in-law or his heirs. 
If the daughter or son die the second year after the 
marriage, half the dowry must be returned to the 
giver. 


7. He (or she) is not permitted to squander, but 
he (or she) is permitted to deduct all expenses due 
to the sickness of the wife (or of the husband). 


8. If property was given as a dowry, the father- 
in-law or his heirs may forbid the bridegroom (or the 
bride) from selling it during the first two years. 


9. This custom applies only to the dowry, the 
wedding presents, or if the wife (or the husband) 
was heir to property, these need not be returned to 
the father-in-law, or to the heirs. 

10. Even if a stranger gave the dowry, it must 
be returned to him, if during the first two years the 
bride (or the bridegroom) died. 

11. If the bride herself (or the bridegroom him- 
self) provided the dowry, it belongs to the bride- 
groom (or to the bride). 
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CHAPTER LIV. 


1. Ifa father deposited the dowry with a trus- 
tee and he died before the wedding, then, if his 
daughter, even if she is of age, wants to give the 
dowry to her husband, she need not be obeyed. But, 
if, after the wedding, she permits the trustee to give 
the dowry to her husband, she may be obeyed (if she 
is of age) (Ketuboth 107). 


CHAPTER LXVI. 
LAWS OF MARRIAGE CONTRACT. 


1. It is forbidden to be in privacy with a bride- 
to-be before the marriage contract has been written 
for her (Ketuboth 102b). 


2. Even if the husband desires to assign real 
property or money from which the amount of the 
marriage contract shall be collected, it is invalid. 


3. The husband must mention in the contract of 
marriage that he becomes personally liable for the 
payment of such amount and that all his property 
shall become liable for the payment of the same 
(Ketuboth 80a). 


4, If the contract of marriage is lost, or if the 
wife has released her husband from liability, as when 
she has given him a receipt to the effect that she has 
received the full amount mentioned in the contract of 
marriage, it is the husband’s duty to give her another 
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contract for the amount provided for by law, for a 
man is prohibited from living with his wife without 
a contract of marriage, even for one hour (Ketuboth 
56). 

5. In ease the contract of marriage is lost and 
witnesses recall the date on which the original con- 
tract was written, the date of the original con- 
tract is now written in the duplicate. If the witnesses 
do not remember the date of the original, the dupli- 
cate contract is written as of to date (Tur). 


6. In the case where the woman has released her 
husband, the second contract is written as of to date, 
even when the witnesses remember the date of the 
first contract (1. ec.) 


7, If a woman sells her contract to her husband, 
he must give her another contract. If, however, she 
sells her contract to a stranger, the husband is not 
bound to give her another contract (Baba Bathra 
87b). 

8, The sum to be mentioned in the contract of 
marriage given to a virgin is not less than two hun- 
dred zuzim, and in the contract given to a widow it 
is not less than one hundred zuzim. It is permitted 
to increase the amount of the marriage contract 
(Ketuboth 10b). 

9. If anyone deducts from the sum hereinbe- 


fore provided, his carnal knowledge of her is consid- 
ered as adultery (Ketuboth 54b). 
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CHAPTER LXIX. 


1, Aman cannot say to his wife: ‘‘I will not sup- 
port you and I will not take from you whatever you . 
earn’’ (Ketuboth 58a). 


2. A man may, however, say to his wife: ‘‘Keep 
whatever you earn to yourself for your support, and 
if this does not suffice, I will give you the balance”’ 
(Ran). 

CHAPTER LXX. 
Laws Concernine Support, Etc. 


1. If aman marries a woman and she afterward 
becomes insane, he is bound to support her and also 
to provide medical treatment for her (Rashba). 


la. If the husband wants to support his wife 
without living together with her, that cannot be done 
without her consent (Ketuboth 64b, Tur). 


_ 2, If aman goes abroad and leaves some articles 
of value with a certain man for safekeeping, the 
Court has a right to take such articles from the 
bailee’s possession for the purpose of supporting his 
wife, if he failed to provide for her (L. c.) 


3. The above rule of law holds good even in a case 
where the husband has expressly ordered the bailee 
not to give any of the articles to his wife (Morde- 
cai). 


4. If the bailee returns the articles to the hus- 
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band after a demand has been made on him by the 
woman, he must pay their value to the woman 
CL. ¢.) 


d. If A hires out his articles to B or borrows for 
a certain time, and goes beyond seas, A’s wife cannot 
take such articles from B to be sold for her support 
before the time for which they were hired expires 
(Rashba). 


6. Some authorities say, if a man is unable to 
support his wife, even with bread, he is compelled to 
divorce her, and the money of the marriage contract 
is a debt till he is able to pay. Another authority 
says that he is not forced to divorce her on the 
ground that he is poor and unable to support her 
(Ketuboth 77). 


7. If aman have food enough only for one day, 
he must share the same with his wife (Tur). 


8. It is the duty of each husband to be hired, : 
even as a laborer, for any hard work in order to sup- 
port his wife (L. c.) 


9. If the husband possesses real property the 
wife has the right to sell the same in order to get her 
support, either from the fruit or from the funds, if 
there is not enough from the fruit (Raschbo). 


10. If a man goes abroad and the woman comes 
to Court to demand support, it is not permitted to 
give her a decision for support for the first three 
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months because it is assumed that the husband did 
not leave an empty house, and after three months, 
even if she has not the marriage contract in her 
hand, the Court must give her a decision for support; 
and when he has real or personal property, the Court 
has the right to sell it and support the wife, even if it 
is not known that he is dead. If the wife herself 
sells some of the estate for support, without the per- 
mission of the Court, it is valid, even without oath 
or publication, till the husband shall come and claim 
therefor (Ketuboth 107). 


11. If the husband leave the home on account of 
strife, and he ran away with the intention of desert- 
ing the wife forever, the Court must allow her sup- 
port immediately (Mordecai). 


12. If the woman after three months was silent, 
she cannot demand support for the time she re- 
mained silent, but she can have support from the 
date of the claim, even if the Court adjourns the trial 
for any length of time (Ran). 


13. If the Court gives her a judgment for sup- 
port and collect from the estate of the husband, and 
assigns another to loan her money of support, and 
afterward the husband died and there is nothing to 
collect from, she is not responsible. If the Court 
says to the creditor, borrow her money, she is respon- 
sible (Raschbo). 
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14. If the woman leaves her husband’s house and 
moves into another house, if she has good reasons for 
same on account of bad neighborhood or strife be- 
tween her and her husband, she is entitled to sup- 
port. If she is not capable of giving sufficient rea- 
sons for leaving her husband’s home, she loses the 
right of support, because it is not the duty of the 
husband to support his wife, except when she lives 
with him, because she is bound to serve him (Ketu- 
both 103). 


15. If the husband goes to another city and the 
wife moves from the rooms, she does not lose the 
right of her support. 


16. If a man goes abroad and fails to provide 
for his wife, and she borrows money for her support, 
the husband is bound to pay the same (Ketuboth 
107b). 


17. Insuch a ease, the creditors must demand it 
from her, and she in turn demands the same from 
her husband. If the woman shall have released her 
husband from the aforesaid obligation of support, 
the creditor can collect nothing (Ran). 


17a. If the law is on the side of the woman, even 
when the husband notifies the creditor not to trust 
the woman on his account and she borrows, the hus- 
band is responsible for payment. 


17%. If a man voluntarily supports the woman, 
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he cannot demand his expended money from the hus- 
band (Ketuboth 107). 


lve. If, however, the volunteer supporter is in 
debt to the husband or he supports her from the for- 
tune of the husband, the supporter must take an 
oath to prove how much he spent and then he is free 
of liability. 


18. If aman upon leaving says to his wife: ‘‘Ap- 
ply whatever you earn to your support,’’ and she 
keeps silent, she has thereby relinquished her right to 
support (Ketuboth 107b). 


19, If aman goes abroad and his wife makes no 
demand for her support and she does not make any 
loans for such purpose, but she works by day and 
night in order to maintain herself, she thereby re- 
linquishes her rights to support. If there is any- 
thing left over and above her living expense, it be- 
longs to her (L. ec.) 


CHAPTER LXXI. 


A Man’s Duty To Support His CHILDREN. 
1. A man is bound to support his children, 
whether male or female, until they reach the age of 


Six years, even in the event they have inherited prop- 
erty from their mother’s father (Ketuboth 65b). 


2. By rabbinical enactment, a man is likewise 
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bound to support his children from the age of six 
until they become of age (Ketuboth 49b). 


_ 3. Ifa man goes beyond the seas and leaves his 
children without providing for them, the Court has 
a right to sell his property for the purpose of sup- 
porting his children until they reach the age of Six, 
but not more (Ketuboth 45b). 


3a. If, however, a man has supported his chil- 
dren from the age of six, the Court may order the 
property to be sold for their support until they have 
attained full age. 


4, If a man becomes insane, his children are to 
be supported from his estate until they become of 
age, although they are now over six years of age 
(Ketuboth). 


5. If an unmarried man has carnal knowledge of 
an unmarried woman, and she gives birth to a child, 
if it is definitely proven, by his admission or other- 
wise, that she became pregnant of him, he is boun 
to support the child (Rabenu Asher). ! 
| CHAPTER LXXIII. 

A Man’s Duty To Provive His Wire Wirx Cioruss, 
Etc. 

1. A man is bound to provide his wife with win- 

ter and summer clothes. The clothes must be such 


as are worr by the women of that locality (Maimon- 
ides). 
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2. He must likewise provide her with a residence, 
furniture and household furnishings (Mishnah, Ke- 
tuboth). 


3. He is likewise bound to give her certain orna- 
ments, such as the colored shawl worn by women on 
the head, powder and a powder-puff and the like 
(Ketuboth 107b). 


4, All this is said concerning a poor man, but a 
rich man must provide his wife with such jewelry as 
he can afford to buy (Ketuboth 64b). 


5. If aman is unable to provide his wife with all 
the necessities mentioned above, he is compelled to 
divorce her (L. ¢.; see Chap 70, Sec. 6). 


CHAPTER LXXIV. 


1. A man is permitted to say to his wife: ‘‘I do 
not want your father, or your mother, your brothers 
or your sisters to come to my house.’’ She is, how- 
ever, permitted to visit them when anything happens 
to them, and she is permitted to visit her father’s 
house once a month and on every holiday. They (her 
relatives) are not allowed to visit her unless some- 
thing befall her, such as sickness or confinement 
(Maimonides). 


2. A woman is likewise permitted to say to her 
husband: ‘‘I do not want your father, your mother, 
your brothers or sisters to come to my house.’’ She 
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also has the right to object to living together with 
any one of the above-named relatives in the same 
court-yard, if they bother or annoy her (L. c.) 


3. In the last named event it must be proven to 
the satisfaction of the Court that her complaint is 
well founded and that such relations annoy her and 
cause quarrels between her and her husband. If it 
is not so proven, she has no right to make her hus- 
band move away from the court-yard his family lives 
in, because the dwelling belongs to the husband and 
not to the woman. It is customary to ascertain the 
cause of such controversies between a woman and her 
husband’s relatives by making diligent inquiry of 
neighbors (L. c.) 


4. A man has a right to refuse to live with his 
wife in a certain alley or locality on the ground that 
bad or immoral people live in such neighborhood, al- 
though it is not generally known that there are such 
people in that neighborhood, In such event, the wife 
is bound to move out of that neighborhood with her 
husband, even if the residence belongs to her (Mai- 
monides). 


d. So is a man bound to move out of the locality 
he lives in, in case his wife objects to living there on 
the ground of bad or immoral people being found in 
such locality. And this is true, even though he says 
that he, for his part, does not mind such people 
(L. ¢. ) 
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CHAPTER LXXV. 
THE LAW OF DIFFERENT COUNTRIES. 


1. If aman of another country marries a woman 
of this country, even if the countries are different in 
language, without stipulating where they are to live, 
she is forced to go with him to his country, or if she 
does not obey him she can be divorced and lose the 
money mentioned in the marriage contract, because 
she knew that he was not of her country and she 
agreed to these conditions (Ketuboth 110). 


2. If she is used to living in a small town he ean- 
not make her move to a big town or vice versa (L. ¢.) 


3. If they both are from one country, she cannot 
be forced to go with him to another country; but he 
can move in the same country from one city to an- 
other (L. c.) 


4, If aman cannot make a living in one country 
and he wants to go to another country to make a liv- 
ing, she is forced to go with him. If she refuses, she 
loses the rights of all the duties from the husband to 
the wife. Another opinion holds she is not bound to 
them (Ramo). 


CHAPTER LXXVI. 


1. A man is bound to cohabit with his wife, 
as this is one of the three obligations a man owes his 
wife (Ketuboth 61b). 
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2. A man is bound to have sexual intercourse 
with his wife on the night she cleanses herself from 
her uncleanness, and also before leaving on a distant 
journey (Yemaboth 62). 


3.. A woman may prevent her husband from go- 
ing to trade in a distant place, from where he will be 
unable to come home frequently, and he must obtain 
his wife’s permission when going out of town for 
any considerable length of time (L. ¢., Mishnah). 

4. In the places where it is customary to marry 
only one wife, a man is not permitted to marry two 


wives without first obtaining the consent thereto of 
his first wife (see Chapter I). 


d. Ifa man refuses to cohabit with his wife for 
the reason that he desires to annoy her therewith, he 
is guilty of violating a prohibitory command of 
Torah: ‘‘And her duty of marriage shall he not dim- 
inish’’ (Exodus xxi, 10). If a man becomes sick or 
impotent, and is unable to have intercourse with his 
wife, six months are given him within which to re- 
cover from his illness, If he does not recover at the 
expiration of six months and his wife does not con- 
sent to live with him, he is bound to divorce her and 
pay her the entire sum of money mentioned in the 
contract of marriage (Maimonides). 


CHAPTER LXXVII. 


1. A woman who refuses to cohabit with her hus- 
band is called a rebellious woman (Ketuboth 48a). 
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2. If she said the reason she refuses to cohabit 
with her husband is because she dislikes him, if the 
husband is willing, he may divorce her, and she is not 
entitled to the sum of money mentioned in the con- 
tract of marriage. 

3. Upon receiving such bill of divorce she may 
take with her all her old clothing and other belong- 
ings, which she brought to her husband on the day of 
her marriage, and she is bound to return everything 
that was given to her by her husband. All gifts that 
she has received from him, even the shoes she wears 
and the shawl that she covers her head with, must be 
returned to the husband (Maimonides). 

4, If the woman says that she rebelled against 
her husband for the reason that he has mistreated 
her or because he has quarreled with her or the like, 
a warning is given her by the Court that in case she 
continues thus to rebel, she will lose all rights under 
the contract of marriage. For four successive Sab- 
baths this fact is made public in all synagogues and 
announced thus: ‘‘Such and such a woman has re- 
belled against her husband.’’ At the expiration of 
the four Sabbaths, another warning is given her by 
the Court to the effect that in case she does not be- 
come reconciled to her husband she will lose all her 
rights created by the contract of marriage. If she 
still persists, her husband may divorce her and she 
is not entitled to any of the rights provided for in 
the marriage contract (Ketuboth). 
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5. Should the woman die before she accepts the 
bill of divorce from her husband, he becomes the heir 
to her property, and he is bound to pay all the funeral 
expenses (Rabbi Moses Iserlish). 


CHAPTER LXXVIII. 
Duty oF HusBanp To RELEASE His WIFE. 


1. It is the duty of the husband to release, or 
ransom, his wife from detention, or captivity, with- 
out considering the costs (Ketuboth o1). 


2. If the woman is suspected of willingly being 
adulterous while being in detention, or in captivity, 
her husband need not secure her release, or ran- 
som her (Ramo). 


3. He cannot claim to be immune of the respon- 
sibility to release, or ransom, his wife, even if he 
would deny himself the use of the fruit of her 
dowry. He must release or ransom her. 


4. This same rule would apply to present condi- 
tions of arrest or detention. 


5. It is disputed whether she should be released 
if such arrest or detention is due to her breaking of 
the law on account of her neglect, to wit: If she has 
committed theft or is guilty of riotous or disorderly 
conduct (Pischi Tsuvo). 


6. Should it happen that the sum of money asked 
for her release, or as bail, is more than that of 
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the amount of the marriage contract, he must release 
her. 


7. If the husband is on a far journey, it is the 
duty of the Court to release her with moneys of his 
estate. 


8. If both the husband and the wife are detained, 
or in captivity, the wife should first secure her lib- 
erty, and he should be released afterward (Haraess 
13). 


9. If the woman in captivity is the wife of a 
cohen (priest), he must secure her release, although 
he cannot hold her as his wife, and must divorce her 
and give her the amount of the marriage contract 
and return her to her father’s house (Ketuboth 51). 


10. If aman marries a woman forbidden to him 
by law, he need not release her, but must return to 
her the amount of the marriage contract, and she 
will ransom herself (L. c. 52). 


11. If the captive woman is a widow, the heirs 
of the estate need not release her because the re- 
sponsibility of the husband ends with his death. 
They need not release her, even if she was captured 
during his lifetime and he died before she was re- 
leased (L. c¢.) 


CHAPTER LXXIX. 


1. Aman.is bound to provide medical attendance 
for his wife in case of sickness, if she is sick con- 
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stantly, and the cost for curing the same cannot be 
ascertained, or if she is sick temporarily and the cost 
for curing her is ascertainable (Ketuboth 51b). 


2. <A widow is not entitled to receive medical 
care at the expense of her husband’s estate unless 
she is stricken with a permanent disease and the costs 
for her cure cannot be ascertained (Ketuboth 52a). 


3. In the case of a very prolonged sickness, the 
husband may say to her: ‘‘Here is the amount men- 
tioned in the marriage contract; expend the same 
for medical care, or I will divorce you and give you 
the money you are entitled to obtain from me in such 
event’’ (Maimonides; Ketuboth 52a). 


4, It is, however, highly improper for a man to 
do so as against public policy and the rules of ethics 
(Maimonides). 


CHAPTER LXXxX. 


1. If it is the custom of the locality for women 
to weave, to sew, to spin wool or flax, it is the duty 
of every woman to do so, and the earnings realized 
therefrom belong to the husband. If it is not cus- 
tomary for women of that particular locality to en- 
gage in all of the above enumerated works, a man can 
force his wife to spin wool only (Ketuboth 51a). 


2. If a woman does more than the custom of the 
locality requires her to do, such surplus belongs to 
her (Nedarim 65a). 
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3. Even if a man is wealthy and has many ser- 
vants in the house, the wife is not permitted to sit 
absolutely idle, because idleness brings evil thoughts. 
She cannot, however, be compelled to work the en- 
tire day, the nature and the amount of her work all 
depending upon the amount of wealth possessed by 
her husband (Ketuboth 51). 


4, If aman makes a vow to the effect that his 
wife shall do no work whatsoever, he is bound to 
divorce her and pay her the sum of money mentioned 
in the contract of marriage (L. c.) 


5. And itis the duty of every woman to wash 
her husband’s face, hands and feet, and she must fill 
up the glass for him and prepare his bed (Ketuboth 
61a). 

6. She must likewise stand before him and ren- 
der such services to him as to fetch for him some 
water or a vessel, or take away from before him 
whatever is not needed by him, and the like. 


7. A woman is not compelled to render any ser- 
vices to her husband’s father or to his son. If, how- 
ever, such father and son are supported by the hus- 
band, she is bound to render service to them 
(Ketuboth 61). : 


8. The kind of services a woman has to render 
her husband, as mentioned in Section 4 (supra), she 


must do it in person, even when she has many ser- 
vants. 
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9. It is the duty of a woman whose husband 
cannot afford to hire a servant, to grind corn, wheat, 
to bake, wash, cook and suckle her children and 
feed the cows, but not the oxen. 


10. Ifthe child of a woman dies, she is not bound 
to nurse the child of a stranger for a compensation 
and give such compensation to her husband (Rabbi 
Moses Iserlish). 


11. A woman is not bound to suckle a baby which 
was born to her husband of his former wife (L. c.) 


12. If the woman upon her marriage has 
brought with her a servant, or she has brought 
with her property sufficient to hire a servant there- 
with, or if her husband possesses money enough to 
hire a servant, she is not bound to grind with the 
hand-mill, nor to bake, nor to wash, nor to feed his 
cattle (Ketuboth 61a). 


13. If the wife claims that he can afford to hire 
a servant, and he claims that he is unable to do so, 
she must come forth with evidence to prove her con- 
tention (Maimonides). 


14. If a woman gives birth to twins, she cannot 
be forced to suckle both, but she is bound to suckle 
one, and the husband must hire a nurse. for the other 
(Yerushalmi; Rabbi Moses Iserlish holds that she 
must suckle both). 


15. A man may prevent his wife from suckling 
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the baby of a stranger together with his own baby 
(Maimonides). 


16. Furthermore, he may even prevent her from 
suckling her baby, which she had from her former 
husband, together with his own (Tur; 1. e., if she 
wants to suckle such other baby more than 24 months, 
Vide xiii, 5). 

17. If a woman, because of a quarrel, leaves her 
husband’s house and refuses to return unless her hus- 
band will come to call for her, she does not thereby 
lose her right to support, because she is ready to re- 
turn, and not deny him any of his privileges, but is 
ashamed to return of her own accord because she left 
without his permission (Tur). 

18. If, however, she refuses to return to her hus- 
band unless he first pays all the debts she incurred 
during such period, she is considered a rebellious 


woman, and therefore loses her right to be supported 
(1...) 


CHAPTER LXXXII. 


1. If a woman makes a vow to the effect that she 
shall not suckle her baby, whether it is a son or a 
daughter, she is compelled to suckle it until it at- 
tains the age of twenty-four months (Ketuboth 59b). 


2. If the woman says that she will suckle her 
child, but her husband does not consent thereto, she 
prevails over him (L. ec.) 
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3. A woman that has been divorced is not com- 
pelled to suckle her child, but if she is willing she 
may accept wages for suckling the child, and if she is 
not willing she may intrust the child into his care 
(L. ¢.) 


4, The above rule of law, however, holds good 
only when the child is yet very young and is unable 
to recognize its mother, but if the child is old enough 
to recognize its mother and it refuses to be suckled 
by somebody else, although the child is blind, she is 
forced to suckle him for a period of not less than 
twenty-four months. The husband, however, must 
pay for such services (L. c¢.) 


5. If a woman suckles a strange child until it 
reaches the age of recognizing her, she is forced to 
continue suckling it for a compensation until the 
child needs no more nursing, because it is harmful 
for the child to change nurses at such an age (Rabbi 
Moses Iserlish). 


6. The rule stated above (Section 3) that a 
divorced woman is not bound to suckle her child, if 
such child is unable as yet to recognize her, applies 
only to a case where her former husband can secure 
another nurse, but if he is unable to do so, either for 
the reason that he does not possess the means of hir- 
ing a nurse or because no nurse is obtainable, she is 
bound to suckle her child (L. c.) 


7. A divorcee is not entitled to support, even 
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though she suckles her child. The husband must, 
however, give her something in addition to the sum 
he pays her for suckling the child, in order that the 
child be provided with clothes, food, drink, powder ~ 
and the like. A pregnant divorcee is not entitled to 
anything whatever (Maimonides). 


8. A divorced woman suckles her child for a pe- 
riod of twenty-four months, as prescribed ; and then, 
upon the child being weaned, and the mother being 
unwilling to part with it, the child is not taken away 
from her custody until it attains the age of six full 
years (Ketuboth 65b). 


9. In the aforesaid case, the father is bound to 
support the child while it is in the mother’s custody 
until the age of six years. After the child has at- 
tained the above-named age, the father may say: ‘‘If 
the child is not given to me, I will refuse to provide 
for him”’ (L. ¢.) 


10. The foregoing rules of law refer only to a 
case where the child is a male, but if the child is a 
female, she must be in her mother’s custody forever 
(Ketuboth 102b). 


11. If the father’s means are sufficient, the Court 
has the right to take some of his property in order 
to support his daughter while she is with her mother. 
Even though the divorcee is married to someone else, 
the daughter stays with her and her father is bound 
to support her (L. c¢.) 
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42. If, however, in the opinion of the Court, it is 
to the best interests of the daughter to be with her 
father and not with her mother, she is intrusted to 
the father and the mother cannot insist on having 
the daughter intrusted to her (Rabbi Moses Iser- 
lish). 


13. In any event, if the mother of such daughter 
dies, her mother’s mother is not entitled to the cus- 
tody of the child in preference to the father (L. ec.) 


14. If, after having weaned the child, whether 
male or female, the mother is unwilling to have it in 
her custody, she may not be compelled to do so, but 
she may give it to her husband, and if the child has 
no father, she may give it to a public ‘asylum. 


CHAPTER LXXXITI. 


1. If a married woman receives personal in- 
juries, the damages she recovers for her loss of time 
and for medical treatment belong to the husband, but 
the damages she recovers for her pain and suffering 
belong to her (Maimonides). 


2. The damages a woman recovers for her having 
been disgraced by the injuries and the amount of 
money she recovers for the damages actually sus- 
tained by her must be apportioned between her and 
her husband as follows: If the injury sustained was 
received by her on a part of her body which is not 
hidden from view, eé. g., on her face, neck, hands or 
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arms, one-third of the damages thus recovered be- 
long to her, and two-thirds thereof belong to the hus- 
band ; but if the injuries were inflicted upon a part 
of her body which is hidden from view, one-third 
of the damages belong to the husband and two-thirds 
thereof belong to her (Ketuboth 65b). 


3. The damages to which the husband is entitled 
are given to him immediately, but with the money 
she is entitled to recover real property is bought, and 
the husband is entitled to the usufruct thereof. 


4. A woman who receives personal injuries can- 
not give a release therefor, either for the items of 
damages belonging to her husband or for the items 
of damages belonging to her. 


0. The foregoing rules of law refer only to a case 
where the injuries were inflicted upon the woman by 
a stranger. If the husband himself inflicts injuries 
upon his wife, he must immediately pay her the en- 
tire amount of damages she is entitled to recover for 
actual damages sustained by her, for the disgrace 
caused to her and for the pain and suffering she 
sustained. All the damages she thus recovers belong 
to her absolutely, and the husband is not entitled to 
the usufruct thereof. 


6. The husband is likewise bound to provide her 
with medical treatment, as he is bound under the law 
to do in case of her being ill. 
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CHAPTER LXXXIVv. 


1. All articles found by a woman belong to her 
husband (Ketuboth 65b). 


2. The articles found by a doubtful divorcee be- 
long to herself (Baba Metziah 12b). 


CHAPTER LXXXV. 


1. Guaranteed property of a woman is the prop- 
erty she brings upon her marriage and for which 
the husband becomes personally liable. If she brings 
cattle and they die, or their value increases or 
diminishes, or if they are lost or stolen, it all either 
inures to the benefit of the husband or it is his loss 
(Yebamoth 66a). 


2. Unguaranteed property is the property be- 
longing to a woman for which the husband did not 
become personally liable, and if the property ad- 
vance in value, it inures to her benefit; and if it 
diminishes, it is her loss (L. ¢.) 


3. If a husband is desirous of bringing legal 
action against a person, involving the property of 
his wife, he must first obtain a power of attorney 
from her before he commence such action (Gittin 
48b). 


4. If, however, the action involves his wife’s 
realty, to the usufruct of which he is entitled, he 
needs no power of attorney before commencing 
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action, because of the fact that he can sue without a 
power of attorney for the usufruct; he may likewise 
sue for the real property, for without the realty le- 
gally belonging to her, he cannot enjoy the usufruct. 


5, A woman borrows a cow from another, there- 
after she becomes married and the cow dies in her 
husband’s possession, he is not liable therefor, even if 
it occurred through his gross negligence, because he 
is considered as a purchaser. The woman, however, 
must pay for such cow as soon as she gets sufficient 
funds for the same. 


6. If, as aforesaid, the woman upon her mar- 
riage has informed her husband that the cow was 
borrowed by her, he becomes liable therefor in her 
stead (L. ¢.) 


7. If aman sells real property to his wife, if the 
money wherewith she bought such property was not 
concealed by the woman, but the husband was aware 
of the fact that she was in the possession of such 
money, the sale is valid. Title to the property then 
vests in the woman, and the husband is entitled to 
the usufruct. If the wife’s possession of the money 
was not known to the husband, the sale is invalid, 
because the husband may claim that he transferred 
such property simply in order to discover the money 
his wife has concealed from him and not with the 
intention to convey such property to her. 
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v. With the money mentioned in the last named 
instance, other real property is bought and the hus- 
band is entitled to the usufruct. If, however, the 
husband makes a positive claim to the effect that the 
money in his wife’s possession originally belonged to 
him, he is entitled to the same (Maimonides). 


9. If one makes a gift to a woman on the condi- 
tion that her husband shall have no claim thereto, 
the condition is invalid and the husband is entitled 
to the usufruct thereof. If, however, the donor at 
the time he made the gift to her expressly stated that 
such gift was given to her for the purpose of being 
utilized by her for a certain particular object, such 
as to buy clothes or the like, or he said that she ean 
do therewith whatever she desires without obtain- 
ing her husband’s consent, her husband has no rights 
whatever in the premises (Nedarim 18a). 


Ya. Ifthe father makes a gift to her on condition 
that the husband shall have no benefit thereto, and 
afterwards the father died and the daughter is the 
sole heir of the estate, the husband is entitled to the — 
usufruct thereto (Ramban). 


10. If some money or other personal property is 
found in the possession of a married woman, and she 
claims that it was given to her as a gift, and he con- 
tends that she saved it from her work and conse- 
quently belongs to him, her contention prevails; and 
with such money or personalty, real property must 
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be bought and the husband is entitled to the usufruct 
(Maimonides). 


11. If, however, in the last named instance, she 
claims that the property was given her as a gift with 
the express condition that her husband should have 
no claim thereto, but that she may do therewith as 
she pleases, she must come forward with evidence 
to prove such contention (L. ¢.) 


CHAPTER LXXXVI. 


Not to RECEIVE BAILMENTS FROM WOMEN OR 
MINORS. 


1. It is forbidden to accept articles for safe- 
keeping from a married woman, but if one does ac- 
cept such articles he must return them to her (Baba 
Bathra 52b). 


2. If, however, the woman says before she dies 
that the articles belong to such and such a man, her 
statement is accepted as true (Tur). 


3. If the woman who has given the bailment went 
beyond the seas, and her husband came and made a 
demand upon the bailee that he return the articles to 
him for the reason that the articles had been stolen 
from him by his wife, it is the duty of the bailee not 
to return them to the husband before the woman re- 
turns or before she dies (L. e¢.) 


4. If the woman at the time of her death says to 
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the bailee that the articles belong to such and such 
a person, if the woman is considered a trustworthy 
woman in his estimation, he must return the articles 
to the man designated by her. If she is not trust- 
worthy in the opinion of the bailee, he must return 
the articles to the husband (L. Cry 


9. There is an opinion holding that if the woman 
takes an active interest in the conduct of her hus- 
band’s business, her claim made to the effect that the 
articles belong to a certain person is not accepted as 
true (L. ¢.) 


6. Nevertheless, even in the last named instance, 
it is the duty of the bailee to return the bailment to 
the woman during her lifetime (L. c¢.) 


7. Even if the woman takes no active interest in 
the conduct of her husband’s business, if the bailee 
returns the bailment to the husband of the bailor, he 
thereby becomes exempt from liability (Ramo). 


8. If a husband borrows money from his wife 
and thereafter divorces her, she cannot collect from 
him. A fortiori does this rule of law apply to a case 
where he has not divorced her (Baba Bathra 51). 


9. There is, however, an opinion to the effect that 
the above stated rule of law applies only to a case 
where the money he borrowed was concealed from 
him (he not knowing that she has money), but if 
the money was not concealed by her from him, he 
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must repay her the loan, even after he has divorced 
her. 


10. If the woman can prove that money was 
given to her on condition that the husband shall have 
no right in it, he must repay her the money. 


11. If a woman sell or pawn personal property 
without the consent of her husband; if the woman 
takes no active interest in the conduct of her hus- 
band’s business, and if she does not regularly sell any- 
thing that belonged to her husband, the husband can 
take away the property without returning the money 
to the buyer. 


12. If the buyer says and takes an oath that he 
did not know that it belonged to the husband, he 
cannot take away this property from him, even if he 
wants to return the money to the buyer, claiming 
that she stole it from him. 


13. If the husband seizes the personal property 
the Court cannot take it away from him. 


14. In that case it is doubtful in the law if the 
husband need to return the money to the buyer or 
not. 


15. If she sells regularly, even knowing that it 
belonged to the husband, the deal is valid. 


16. A and B are partners in business. A sells 
the business to C, without the consent of B. The deal 
is valid, but B can claim therefor (Baer Hitie). 
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CHAPTER LXXXVIII. 


THE Property 4 Woman Is PERMITTED TO TAKE 
Upon Marita REevations Berng SEVERED. 


1. A woman whose bonds of matrimony have 
been severed either by death or divorce is entitled to 
obtain possession of her property without having to 
take an oath, and it is immaterial whether such prop- 
erty was guaranteed by her husband or not (Baba 
Bathra 42b). 


2. The property which was not guaranteed by 
the husband must be taken by her in whatever state 
it now is, although it has become much worn out and 
unfit to accomplish the purpose for which it was 
made (Baba Bathra 55). 


3. Even if the unguaranteed property was en- 
tirely lost, the husband is not liable therefor. And if 
the property advances in value, it inures to her ben- 
efit (Ketuboth 55). 


4. In accordance with the spirit of the law, in 
the case of guaranteed property the husband must 
pay for any kind of deterioration even if the articles 
involved are still fit to accomplish the purpose for 
which they were originally intended (Baba Bathra 
52). 

5. However, the custom now prevalent is that if 
the articles are still fit for the purpose for which they 
were originally intended, although they have been 
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much worn out, she takes them in their present con- 
dition. If they are unfit for the purpose they were 
originally intended the husband must pay the valua- 
tion put upon them at the time the marriage took 
place. And if the articles advance in value, she gets 
for them according to the valuation put upon them 
at the time the marriage took place (Tur). 


6. The above rules of law refer to cases where it 
is customary to write in the contract of marriage: 
‘So and so has brought with her upon her marriage 
such and such an article valued at so much, another 
article valued at so much,’’ etc. But in the places 
where it is not customary to specify each article and 
the value thereof, but it is generally stated that such 
and such a woman brought with her articles to the 
valuation of so much and so much, the sum of money 
thus mentioned becomes a debt for which the hus- 
band is liable. Therefore, even if the articles are 
new at the time the bonds of matrimony are severed, 
a new valuation thereof must be placed upon them; 
and if there is any deterioration it must be made 
good by the husband, and if there is any advance in 
value, it inures to his benefit, and the first valuation 
is not considered at all (L. ¢.) 


7. If the woman insists on taking her articles 
and the husband insists on paying her their 
value, her contention prevails. The same rule of 
law applies to the case where she has brought cattle 
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and they brought forth young, if such cattle were not 
guaranteed by the husband (Ketuboth 55b). 


8. Furthermore, if at the time of her marriage 
she has brought two vessels which were then val- 
ued at one thousand zuz, and for which her husband 
became personally liable, and when the bonds of 
matrimony are dissolved the price of such vessels has 
advanced and they are now valued at two thousand 
zuz, she takes one vessel for the one thousand zuz she 
is entitled to, and if she so chooses she has a right 
to take the other vessel and pay to her husband its 
present value (one thousand zuz) (Ketuboth 67b). 


9. If the vessels are still fit for the purpose for 
which they were intended, she has no right to insist 
that her husband shall pay her their value, but she 
must take such vessels. 


10. If the woman at the time of her marriage was 
possessed of real property, and when the bonds of 
matrimony were dissolved there were some products 
of the soil attached thereto, she takes the realty to- 
gether with such products, although the products are 
ripe enough to be severed therefrom (Ketuboth 79b). 


11. If, however, the husband has severed the 
products prior to the dissolution of such bonds of 
matrimony, they belong to him even though they 
were not then ripe enough to be detached from the 
soil (Tur). 
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12. Ifthe husband has expended some money on 
his wife’s property, which was not guaranteed by 
him, and thereafter has divorced her, whether he 
realized much of the fruit of such property and ate 
little thereof, or whether he realized little and ate 
much thereof, no account is to be had in order to 
ascertain the amount expended by him and the 
amount he enjoyed (Kebtuhoth 79b). 


13. If, however, he incurred expenditures, but 
did not enjoy the products of the soil to any extent 
whatever, an account is to be had, and he is entitled 
to a return of such expenditures, by taking an oath 
to corroborate his claim (L. ¢.) 


14. The foregoing rule of law applies likewise to 
a case where she inherited property from some dis- 
tant place, and the husband expended some money 
in bringing over the property, and with the proceeds 
realized from the sale of such property he brought 
realty and ate the fruit thereof. 


15. If the woman became heiress to property lo- 
cated in a far-off place, and the husband went there 
to bring the property over and thereby expended 
large sums of money, and thereafter he divorced 
her, he takes an oath as to how much he thus ex- 
pended and recovers the same from her. He cannot, 
however, recover more than the property has ad- 
vanced in value by reason of his having brought it 
over to his own city. This rule of law has applica- 
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tion also to a case where he has taken some of the 
property, sold it and used the proceeds thereof, for 
the reason that he has enjoyed, not the fruit thereof, 
but the principal itself. 


16. The foregoing rules of law apply only to a 
ease where the husband voluntarily divorcees his wife. 
If the woman was rebellious against him, as a re- 
sult of which he has divorced her, it is immaterial 
whether he has partaken of the products of the prop- 
erty or not. In either event he takes an oath as to 
the amount expended by him and recovers the same. 
If the expenditures exceed the amount the property 
has advanced in value, he recovers the expenditures, 
and if the advancement in value is more than the ex- 
penditures, he recovers the amount of the advance 
(Tur). 


17. If aman leases his wife’s estate to others and 
thereafter divorces her, if the husband himself was 
included among the lessees, the lease is termi- 
nated by the divorce, because the agreement by them 
was to be co-extensive with his rights as they looked 
forward to him. A valuation of the expenditures 
and of what they realized is then had, and they are 
at a disadvantage. If, however, the husband him- 
self was not included among the lessees, they looked 
forward to the property and not to him, and there- 
fore the law applicable to lessees applies to them like- 
wise (Ketuboth 80a). 
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18. If, however, the lessees had no knowledge 
that the property thus leased belonged to the woman, 
they have the rights of the ordinary lessee in any 
event (Tur). 


CHAPTER LXXXIX. 


Tur Duty oF A HUSBAND TO PROVIDE FoR His WIFE’S 
FUNERAL HiXPENDITURES. 


1. If a woman dies during the lifetime of her 
husband, he is bound to provide her with a grave, and 
he must pay all other expenditures incidental thereto. 
He must likewise buy a tombstone to be put on her 
grave. If it is customary to make a eulogy for the 
dead, he must do so. In brief he must do whatever 
is customary to be done in that locality (Ketuboth 
46b). 


2. Ifthe husband refused to incur the burial ex- 
penditures and someone else has done so, the Court. 
collects the expenditures incurred from the husband. 
and turns them over to such person (L. c. 48). 


3. Ifthe dead woman’s husband went abroad, the 
Court has a right to sell some of his property for the 
purpose of burying her, and the Court is not bound 
to make the announcement of sale generally pro- 
vided for in eases of sale (L. ¢.) 


4, A widow is not to be provided with burial at 
the expense of her husband’s estate. It is the duty 
of her heirs, who are entitled to inherit from her the 
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amount she was to obtain in accordance with the 
provisions of the contract of marriage to provide her 
with the burial (L. ¢. 95). 


CHAPTER XC. 


THE Hussanp AS His Wire’s HEIR; A WOMAN SELL- 
ING PROPERTY TO WHiIcH HER HUSBAND 
Has Some Riauts. 


1. A husband is the legal heir of his wife 
whether to property which was guaranteed by him or 
not (Ketuboth 46b). 


2. He is entitled to inherit only such property of 
which she was possessed at the time of her death, but 
not when she only has a potential right to property ; 
as when she was the heir to some property and she 
died during the lifetime of the one from whom she 
inherits (Baba Bathra 113a). 


3. A man makes a will to the effect that his 
daughter shall inherit from him a certain amount of 
money on condition that in the event of her death she 
leaves living issue. The daughter becomes married, 
bears a child and dies. After her death the child dies, 
and after the child’s death, her father dies. In such 
event the husband is entitled to the inheritance of his 
child (Rabbi Moses Iserlish). 

4, If at the time the woman was married some- 
one was indebted to her in a certain sum of money, 


444 THE JEWISH CODE OF JURISPRUDENCE 


and she died before she collected such debt, her hus- 
band does not inherit it (L. ¢.) 


d. If, however, a woman makes a loan out of her 
property which was not guaranteed by her husband, 
and she dies before collecting the same, her husband 
inherits the same (Tur). 


6. Ifa woman makes a loan out of property to 
which her husband has no rights whatever and she 
dies before collecting such debt, her husband does 
not inherit it (L. ¢.) 


7. If aman marries a woman forbidden to him 
by negative command and she dies, he becomes her 
legal heir, because the betrothal is valid in such 
cases (Maimonides). 


8. If a woman rebels against her husband and 
she dies, her husband becomes her legal heir (Rabbi 
Moses Iserlish). 


9. If by reason of a vow or any other cause, a 
man refuses to cohabit with his wife, he is not en- 
titled to inherit her estate after her death (L. ¢.) 


10. If a house falls in upon a man and his wife, 
and it cannot be ascertained as to which of them died 
first, if they leave no issue of their marriage, the 
husband’s heirs inherit the entire amount mentioned 
in the contract of marriage, the woman’s heirs in- 
herit her property which was not guaranteed by the 
husband, and both heirs divide equally among them 
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the property left by the woman which is guaranteed 
by the husband (Baba Bathra 158b). 


11. If a woman sells some of her property which 
was not guaranteed by the husband, the husband may 
recover from the purchasers all the products of such 
property, but not the property itself (Ketuboth 78b). 


12. If the woman dies during the lifetime of 
her husband, he recovers the property from the pur- 
chasers without having to pay anything for it. 


13. If, in the last named instance, the money 
which she has received from the purchasers is still 
found in her possession, or if she is possessed of 
money which may be reasonably presumed to be the 
very money she has received from the purchasers, 
she must return such money to them (Tur). 


14. If the woman becomes a widow or is divorced, 
the sale becomes valid (Tur). 


15. If during the lifetime of the woman the hus- 
band wants to build on the property or to destroy 
some structure found thereon, the purchasers may 
prevent him from doing so (Nimuke Joseph). 

16. If the husband admits that she has sold the 
property with his consent, or there are witnesses to 
that effect, the sale is valid and the husband cannot 
recover the property from the purchasers, because 
in such an event she is deemed to act for him as his 
agent (Tur). 
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17. If the husband was present at the time the 
sale took place and made no protest, but kept 
silent, he does not lose his rights thereby (Rabenu 
Asher). 


18. If a woman, at the time of her illness, orders 
that some of her wearing apparel shall be given away 
to the poor and the husband consents thereto, he 
cannot retract. If, however, the apparel was to be 
given to rich people, he may retract (Rabbi Moses 
Iserlish; Yebamoth 76b). 


19. If a woman, after her marriage, sells or gives 
away some of her property which was guaranteed by 
her husband, the conveyance is ineffective, and it is 
immaterial whether she conveys it to a stranger or 
to her husband (Yebamoth 76b). 


20. There is an opinion that when the woman 
thereafter becomes a widow or is divorced by her 
husband the sale becomes valid (Nimuke Joseph). 


21. Likewise, if the husband sells his wife’s 
property, whether it is guaranteed by him or not, the 
sale is invalid (L. ec.) 


22. A man has no right to either sell or pledge 
the personal property of his wife, which was guar- 
anteed by him. It is, however, disputed whether the 
sale of such property by him is valid or not (Mai- 
monides and Tur). 


23. The wearing apparel which a woman brings 
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upon her marriage is treated like unguaranteed 
property, and therefore if it is sold or pledged by 
the husband, such sale or pledge is absolutely in- 
valid (Rabbi Moses Iserlish). 


24. If in the above stated rule of law the hus- 
band claims that he has sold or pledged the property 
with her consent, or if he claims that he has turned 
over the proceeds of such sale to his wife, his state- 
ment is accepted as true if substantiated by an oath 
(Rashba). 


25. The personal property given to a woman by 
her husband is treated in law like guaranteed prop- 
erty, which may not be sold by him (vide Section 21, 
supra). This rule of law applies also to personalty 
bought by him for her, but which has not as yet come 
into her possession (Maimonides). 


26. The husband cannot sell such personalty 
even if he is unable to support his family, and it is 
immaterial whether such apparel is worn by her on 
Sabbaths or on holidays, or whether they are worn 
by her on week days (Tur). 


27. A man is permitted, however, to sell his 
wife’s jewelry given to her by himself, if he needs 
the money to support his family therewith (L. c.) 


28. For the purpose of support, a man is per- 
mitted to sell his wife’s jewelry or wearing apparel 
that were given to her by relatives and invest the 
proceeds and use the interest thereof (L. c.) 


448 THE JEWISH CODE OF JURISPRUDENCE 


99. If the man and his wife sell the unguaran- 
teed property, whether the sale was made first by him 
and thereafter by his wife, or it was first made by his 
wife and thereafter by him, the sale is valid (Baba 
Bathra 90a). 


30. If a woman conveys by sale or gift her un- 
guaranteed property to her husband, the conveyance 
is valid, and she cannot thereafter claim that she has 
made such conveyance in order to oblige her hus- 
band (L. ¢.) 


31. Concerning property other than that men- 
tioned in the foregoing rule of law, the conveyance 
made to the husband is invalid, because she may 
claim that she has done so in order to oblige her hus- 
band; e. g., guaranteed property, whether realty 
or personalty, set aside by the husband to be 
applied for the payment to her of the sum men- 
tioned in the contract of marriage, or realty conveyed 
to her in the contract of marriage, or realty which 
she brought of her own (Gittin 55b). 


32. If a man says to his wife that she can do what- 
ever she sees fit with her wearing apparel or with her 
jewelry and she sells them, the sale is invalid, be- 
cause the permission thus given referred only to a 
loan or to a bailment, but not to a sale (Rabenu 
Asher), 
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CHAPTER XCI. 
RELEASE OF DEBT By WoMAN. 


1. If a woman upon her marriage brings in a 
debt due her from a certain party on a promissory 
note, and she releases her debtor after her marriage, 
the release is ineffective, and therefore her statement 
is not accepted as true when she claims that the debt 
has been paid. The same rule of law applies to an 
oral debt due her (Ketuboth 85b). 


2. If real property was collected for her debt, 
and afterward she married and she died and the hus- 
band inherit the property, and the borrower wants 
to pay the debt and recover the property, this cannot 
be returned. The same rule of law applies when the 
woman was indebted to another and collected from 
her real property, and after the marriage, the hus- 
band wants to recover the same. 


3. If a widow has a daughter who is engaged, 
and her mother promises dowry to the bridegroom, 
and afterward the widow marries and transfers the 
entire estate to her husband, the bridegroom is enti- 
tled to collect the amount promised to him from the 
estate (Ramo). 


4, A gives a field as a gift to an unmarried woman 
with the condition that she may use same as long as 
she lives, and after her death the field is to be given 
over to B, but before the woman died she sold the 
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field to C or married him and as a result thereof the 
field is transferred to her husband (C). B cannot 
recover the field from C. 


5. However, if the woman was married to C at 
the time when the gift was made, then B can recover 
the field from C (Baba Bathra 1387). 


6. A woman is indebted in a certain sum and her 
ereditors hold nothing in writing from her. There- 
after she is married and as a result thereof her prop- 
erty is transferred to her husband. Her debtors can- 
not collect their debt from such property, for the law 
is well established that for an oral debt the property 
conveyed by the debtor cannot be recovered (Baba 
Bathra 139a). 


7. If, however, the money she thus borrowed still 
remains intact in her possession, her husband must 
return the same to her creditors (Rabbi Moses Iser- 
lish). 


8. The creditors of the woman have also a right 
to prevent such marriage in order not to lose their 
money thereby, although the time for the payment of 
such debts has not yet been reached (Beth Joseph). 


9. This law is in doubt if the husband has to pay 
the oral debt or not, therefore, possession is nine 
points of the law, and if the creditor seized the 
amount of the debt of the husband, he is not bound 
to return it. 
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10, If the creditors of a woman have some legal 
notice evidencing such indebtedness, they may col- 
lect their debts from the dowry she brought to her 
husband (Baba Bathra 139a). 


11. A send presents to B, his intended bride, and 
thereafter B retracts and becomes the wife of C. A 
has a right to collect the value of such gifts from the 
property held by ©, because it is considered like a 
debt which is evidenced by a promissory note (Rabbi 
Moses Iserlish). 


12. Some Sages hold that if a woman brought as 
dowry personal property, her creditor, even with a 
promissory note from her, cannot collect from the 
dowry. 


13. If the woman brings something which it is 
afterward found does not belong to her, it must be 
returned. 


14. Any fine, tax or pardon money the husband 
is bound to pay for his wife, even if this happened 
before he had married her. 


15. Damages or borrowing not for support, or 
speculating in buying and selling, and charity prom- 
ises, even after they married, the husband is not re- 
sponsible for same because if the husband be bound 
to pay such debts, she could, after having a quarrel 
with him, run into debt and make him pay for same 
in revenge. 
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16. If the woman borrows money for support, the 
husband is responsible to pay. 


CHAPTER XCII. 
HUvsBAND’S RELEASE OF USUFRUCT AND INHERITANCE. 


1. If a man, either in writing or verbally, relin- 
quishes his right to the property of his intended 
bride, such release is valid. 


2. The bride may thereafter sell or make a gift 
of the said property, and such sale or gift is valid 
(Ketuboth 83a). 


3. If no sale has been made, the husband is en- 
titled to the usufruct of the property, and if she dies 
he inherits her estate. 


4. Ifa husband makes an agreement with his 
wife to the effect that he shall not inherit her estate, 
his agreement is invalid (L. ec.) 


CHAPTER XCIII. 


A Wipow’s RicHTt To SUPPORT. 


1, The amount mentioned in a marriage contract 
is equivalent to a debt which has not yet become due, 
and cannot be collected in the husband’s lifetime un- 
less he has obtained a divorce (Rabbi Moses Iser- 
lish). 


2. A widow is entitled to support out of the es- 
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tate belonging to her husband during her widow- 
hood, although nothing to that effect has been men- 
tioned in the contract of marriage (Ketuboth 83a). 


3. Even if the husband at the time of his death 
has said that his widow shall not be supported out 
of his estate, such provision has no effect, and the 
heirs cannot force her to accept the amount men- 
tioned in her contract of marriage in order not to be 
bound to support her. The heirs are bound to sup- 
port the widow as long as she makes no demand to 
obtain payment on the contract of marriage. 


4, Where a man dies leaving a widow and a 
daughter surviving, either from her or from a 
former wife, and the estate is not sufficient to sup- 
port both, the widow is entitled to preference, and 
the daughter must, if necessary, seek charity 
(Baba Bathra 140). 


5 It is held by other authorities, however, that 
the estate, whether large or small, is to go to the sup- 
port of both equally until the estate is exhausted. 


6. If, however, the daughter marries and the es- 
tate has gone to her husband, it is the duty of the 
husband to support the widow (Tur). 


7. If, however, at the time of the marriage the 
husband made an agreement with his wife that she 
shall receive no support from his estate during her 
widowhood, or if it is the custom of the locality that: 
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a widow is not entitled to support, the heirs are not 
compelled to support her (Maimonides). 


8. The Court may rule that the widow is not en- 
titled to support from the estate. 


9. Ifa widow demands the sum provided for her 
in the marriage contract by legal action, she is not 
entitled to support (Ketuboth 54a). 


10. But if she makes a demand without going to 
Court, she does not thereby lose her right to support 
Cur )s 


11. There is an opinion, however, that a woman 
does not lose her right to support by demanding her 
rights under the contract of marriage through 
Court, if she was forced to do so, as when the heirs 
refuse to support her, or when the heirs deceive her 
by making false representations to her to the effect 
that a certain man is willing to marry her, and as a 
result thereof she demanded her rights under the 
marriage contract, or the like (L. ¢.) 


12. If marriage proposals are made to a widow 
and she accepts such proposals, she does not thereby 
lose her right to support (L. ec.) 


13. If a widow is engaged to be married, she 
loses her rights of support. 


14. If a widow commits an adulterous act, she 
does not lose her right to support thereby (L. c.) 
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15. If a woman releases her husband from the 
payment to her of the amount mentioned in her con- 
tract of marriage, she thereby loses her right to sup- 
port during her widowhood. It is disputed whether 
or not in such an event she loses her right to support 


during his lifetime (Ketuboth 54b; Rabenu Asher 
and Rambam),. 


16. If a widow releases the heirs from the pay- 
ment of the amount mentioned in the contract of 
marriage she likewise loses thereby her right to sup- 
port from her husband’s estate (Beth Joseph). 


17. The foregoing rules of law refer only to a 
case where she has released her husband or the heirs 
from the entire amount mentioned in the contract of 
marriage, but if she has left some amount to herself 
unreleased, she is entitled to support (Ketuboth 
97b). 


18. In such an event, however, the heirs have a 
right to pay the amount left by her unreleased, and 
thereby not be bound to support her (Rabenu 
Asher). 


19. Ifa woman gives a release either to her hus- 
band or to the heirs, or sells her rights, without speci- 
fying the sum of money for which she sells or for 
which she releases her rights, it is construed in law 
that she has thereby released or sold the entire 
amount mentioned in her contract of marriage (Mai- 
monides). 
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20. If the estate left by her husband is valued, 
say, at one thousand dollars, and the amount the 
widow is entitled to obtain under her contract of 
marriage is, say, four hundred dollars, she has a 
right to demand that six hundred dollars be expended 
on her support, and when that sum has been ex- 
pended, she has a right to demand that the balance 
of four hundred dollars be given to her in accordance 
with her rights under the marriage contract (L. ec.) 


21. If a widow who is poor has not demanded 
her support for a period of two years, and if a widow 
who is rich has not demanded her support for three 
years, it is construed in law as a release, and there- 
fore they lose their right of support for the years 
past (Ketuboth 97a). 


22. If the widow has waited even one day less 
than the period mentioned in the foregoing rule of 
law, or if she had a pledge in her possession to se- 
cure her support, or if she has borrowed for her sup- 
port in the meantime, it is not considered as a re- 
lease of her right to support (Tur). 


23. If a widow demands support from the heirs, 
and they claim that they have given it to her, and she 
claims that she has not received it, if this contro- 
versy takes place while the widow is yet unmarried, 
the burden of proof is upon the heirs to prove their 
contention. They must, therefore, produce evidence 
to prove that they have given her support as con- 
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tended by them. If they fail to do so, the widow 
takes a rabbinical oath to the effect that she has not 
yet receive her support, and is entitled to a recovery. 
If, however, this controversy takes place when she 
is married to someone else, the burden of proof lies 
upon her, and she must come forward with evidence 
to prove that she has not received it. If she fails 
to do so, the heirs take an oath to the effect that they 
have paid her, and they are absolved from liability 
(Maimonides). 


24, If a man and his wife go beyond the seas 
and the woman returns therefrom saying that her 
husband has died there, her statement is accepted as 
true. She, therefore, ee a choice: She may either 
demand support from her husband’s estate, or she 
may demand the payment of the amount of money 
mentioned in the contract of marriage. If, however, 
she says that her husband has divorced her, her state- 
ment is not accepted as true, and she is entitled to be 
supported only to a sum not exceeding the amount 
mentioned in the contract of marriage (Ketuboth 
117b). 


25. A widow is to be supported only out of the 
real property which is free from encumbrance, but 
not out of realty which is either mortgaged or other- 
wise encumbered (Gittin 48b). , 


26. If the husband has sold or given away his 
real property during his lifetime, or even if the heirs 
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have sold, pledged, or given away such realty, the 
property is not taken out of the possession of the 
vendee or the donee in order to support the widow 
(Ketuboth 89a). 


27. This, however, is only true when the husband 
has given the property when in sound health, but if 
he has given it away when stricken with illness, she 
is entitled to receive her support from such property, 
if there is no other property left which is not en- 
cumbered (Baba Bathra 138a). 


28. The widow is not entitled to receive support 
out of personal property, even when such is free 
from all encumbrance (Ketuboth 69b). 


29. If, however, she seizes personal property left 
by her husband, even if such seizure takes place after 
his death, the heirs cannot recover the same (Ketu- 
both 96a). 


30. Now, since the Goanim have enacted that a 
widow may collect the amount provided for her in 
the marriage contract out of her husband’s personal 
property, a widow is entitled to be supported out of 
such property, even when she does not seize the same 
(Maimonides). 


31. If the husband has made a gift of the per- 
sonal property, the widow cannot recover said prop- 
erty for the purpose of obtaining support therefrom. 


32. If the widow fail to seize the personal prop- 
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erty left by her husband, the heirs may take such 
property into their possession and pay for her sup- 
port. She cannot prevent such taking possession and 
insist that the Court take possession thereof for fear 
that it may be lost while in their custody and thus 
‘lose her means of support. Even in the event that 
her husband has expressly stated that she shall re- 
ceive her support out of the personalty in question, 
she cannot prevent the heirs taking possession there- 
of (L. c.) 


33. In that event, the widow may, however, pre- 
vent the heirs from selling the real property left by 
her husband; but if the property has already been 
sold, the sale is valid (L. ¢.) 


34, If a man leaves several wives (referring to 
the time when polygamy was permitted), there is no 
priority, and all are equally entitled to support. 


35. Ifa widow sell real property for her support, 
she cannot thereafter claim the amount to which she 
was entitled in her contract of marriage from the 
property she sold (Ketuboth 97a). 


36. When a certain sum of money is given a 
widow or any other woman entitled to support, it 
must not be less than a sum sufficient for her sup- 
port at least for thirty days, in order that she may 
not be embarrassed and disgraced by having to come 
to demand her support from Court every day (L. ¢.) 
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CHAPTER XCIV. 


A Wipow’s RIGHT To A DWELLING AND WEARING 
APPAREL. 


1. Just as a widow is entitled to support out of 
the estate belonging to her husband, thus is she en- 
titled to a dwelling, wearing apparel and all other 
necessaries, or she may live in the same house in 
which she has lived during the lifetime of her hus- 
band (Ketuboth 103a). 


2. The heirs must furnish a separate dwelling, 
according to her station in life, and they cannot com- 
pel her to reside with them (Rabbi Moses Iserlish). 


3. However she is not permitted to rent the 
premises to another. <A sale of her dwelling by the 
heirs is invalid. 


3a. There is an opinion that the heirs may hire 
for her a dwelling other than the one she lived in 
during her husband’s lifetime (L. e.) 


4, A widow is entitled to as many servants and 
other luxuries as the husband provided for her when- 


ever he goes away on any long journey (Ketuboth 
103a). 


5. If the dwelling collapses, the heirs are not 
bound to rebuild it. 


6. Even the widow is not permitted to expend 
her own money in rebuilding the house. She has lost 
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her right to the dwelling, and cannot regain it, even 
if the heirs rebuild it. If the house is only slightly 
damaged the widow is not permitted to repair the 
house, but she must inhabit it in its damaged condi- 
tion or remove. The heirs must hire for her a dwell- 
ing (L. ¢.) 


7. If a widow says to the heirs that she wants 
to live with her own parents and not with them, 
and demands that a sum of money be fixed by 
them for her support, the heirs may say to her: ‘‘If 
you are willing to live together with us, we are ready 
to support you, but if you insist on living with your 
parents, we will give only as much as it would cost 
us if you had stayed with us’’ (L. ¢.) 


8. If the widow be a young woman and any of 
the heirs are adult males, who are not her children, 
she may decline to reside together with them for 
moral reasons. 


9. The heirs are bound to pay the personal and 
all other taxes her husband was accustomed to pay 
for her (Tur). 


10. They are not compelled to provide bail or 
ransom for her, nor medical treatment, when the cost 
of such treatment is a fixed price; nor are they bound 
to provide her with a grave or other burial expenses 
(L. e.) 
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CHAPTER XCV. 


THE EARNINGS OF A WID0W; HER RicHT TO ADVANCE- 
MENT OF PROPERTY. 


1. Since the heirs are bound by law to support a 
widow, they are entitled to obtain from her all her 
earnings (Ketuboth 95b). 


2. If the heirs say to her: ‘‘Keep your earnings 
for yourself and we will not support you,’’ they are 
not listened to (Maimonides). 


3. The widow may, however, say to the heirs: ‘‘T 
do not want to be supported by you and I will keep 
my earnings for myself.’’ If she was nursing a 
child, she may demand compensation from them 
(Yerushalmi Ketuboth). 


4, All services a woman is bound to render to 
her husband a widow is bound to render to the heirs, 
except filling up the cup, making the bed ready and 
washing the face, hands and feet (Ketuboth 96a). 


5. Whatever a widow finds and the products of 
her real property belong to her. If she saved of her 
earnings or from the food or from the cloth, it be- 
longs to the heirs (L. c.) 


CHAPTER XCVI. 
OATH OF A DIVORCEE AND A Wipow. 


1. A widow cannot collect any part of the sum 
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mentioned in the contract of marriage without 
taking the oath prescribed by law (Ketuboth 95b). 


2. The property which she has brought upon 
her marriage, whether guaranteed by the husband or 
not, and the property set aside by the husband and 
specifically mentioned in the contract of marriage, 
she may recover without an oath, provided that such 
property is still intact or there exists something 


which directly came from such property (Ketuboth 
doa). 


3. If a widow dies before the taking of the pre- 
scribed oath, her heirs are not entitled to the sum 
mentioned in the contract of marriage, because no 
heirs can inherit a thing or property which can be 
collected only by taking an oath (Shebuoth 48a). 


4. A widow must take an oath to the effect that 
her husband has not given money to her, and she 
nas seized nothing belonging to him (Tur). 


0. There is also an opinion that she must swear 
that she has not sold her rights of the contract to her 
husband and that she has not released him from lia- 
bility (Maimonides). 


_ 6. If the woman claims that she was married 

when she was a maiden and consequently she is enti- 
tled to two hundred zuz, and the husband or the 
heirs claim that she was married when a widow, and 
therefore she is entitled to only one hundred zuz, and 
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the marriage contract was lost, if there are witnesses 
who can testify that the husband has made the wed- 
ding as is customary in the case of maidens, she is 
entitled to get two hundred zuz. If there are no such 
witnesses, she is entitled to only one hundred zuz, 
but the husband or the heirs must take an oath to 
corroborate his contention. 


7. A man dies leaving four women, A, B, C and 
D (referring to the time when polygamy as permit- 
ted), all of whom are entitled to certain sums of 
money in their contracts of marriage. A was enti- 
tled to one hundred zuz, B to two hundred, C to three 
hundred and D to four hundred, and all signed in 
one day. The estate was not sufficient for all, for in- 
stance, the estate is only five hundred dollars. Di- 
vide the amount of five hundred dollars in ten parts. 
each part being fifty dollars. A is entitled to one 
part, B to two parts, C to three parts and D to four 
parts, the total being $500. Other Sages hold that 
each of the four women should receive one hundred 
dollars and the remaining one hundred dollars 
should be divided equally between the last three. And 
if the estate is only $300, then each of the four must 
get an equal share, ete. 


CHAPTER XCVIII. 
WHEN A WomaAN Is RELEASED FROM TAKING OATH. 


1. If a husband during his lifetime releases his 


THE LAW OF MARRIAGE 465 


wife from taking an oath, she may collect the amount 
mentioned in the contract of marriage without 
taking the prescribed oath. Such release, however, 
does not have any effect in so far as the woman’s 
heirs are concerned. If, therefore, the woman’s heirs 
seek to collect the amount of the marriage contract, 
the husband or his heirs may impose an oath upon 
them (Ketuboth 86b). 


2. The husband may likewise release his wife’s 
heirs from taking the oath prescribed by law (L. c.) 


CHAPTER XCIX. 
A Winow’s WEARING APPAREL. 


1. If a widow seeks to collect the amount of the 
contract of marriage, all her wearing apparel is to 
be valued and deducted from such amount, and it 
is immaterial whether such apparel is worn by her 
on week days or on the Sabbath (Ketuboth 54). 


2. If a divorcee, who was divorced by her hus- 
band without justification (referring to the time 
when divorce was permitted by force), seeks to re- 
cover the amount mentioned in the contract of mar- 
riage, the apparel worn by her on week days is not 
to be valued for the purpose of deducting their value, 
but the apparel worn by her on festivals or on the 
Sabbath are to be valued (Maimonides). 


3. In the last named event, she cannot be com- 
pelled to give her apparel and receive their value in- 
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stead, but she has the right to retain it for the 
amount at which it was valued (Beth Joseph). 


4. If one makes a gift to his wife, such gift be- 
longs to her even if he thereafter divorce her or she 
becomes a widow (Tur). 


CHAPTER C. 
WuHeEN MarriacGE Contract Is CoLLECTIBLE. 


1. Nowadays, since a provision to that effect is 
embodied in the contract of marriage, the amount 
mentioned therein may be collected even from the 
apparel worn by the husband. 


: CHAPTER CI. 
How Lone THE Contract Is CoLLECTIBLE. 


1. A widow who is in possession of her contract 
of marriage can collect the same for life, whether she 
receives her support at her husband’s house or not, 
even after she marries (Ketuboth 104a). 


2. If the marriage contract is not in her hand and 
she comes to collect without that contract, then it is 
customary to pay the widow’s money without writ- 
ing. She is entitled to collect only until 25 years, not 
more. If she is silent longer than that time, she loses 
the right to collect. 


3. If she claims the money within the 25 years, 
and after that she was again silent, the time is reck- 
oned 25 years from the time of the claim. 


THE LAW OF MARRIAGE r 467 


4. Ifa widow receives her support from the heirs 
of her husband, they deliver it at her father’s house, 
and she is silent for her money of the contract of 
marriage, she does not lose her right. She ney be 
silent out of respect for the heirs. 


5. A divorcee even after 25 years can collect the 
contract of marriage. 


CHAPTER CII. 
THE COLLECTION OF A DEBT AND MARRIAGE CoNTRACT. 


1. A man dies leaving a widow and a creditor, and 
leaves realty sufficient only to pay either the widow 
or the creditor. If the marriage contract was ex- 
ecuted prior to the contracting of the debt the widow 
has priority. If the debt was contracted before the 
execution of the marriage contract, the creditor has 
priority. Even if the latter seized it, it can be taken 
from him. 


2. This law of priority does not apply to per- 
sonal seme (Ketuboth 93b). 
CHAPTER CIII. 
Tue RicHt oF a Wipow To SELL PROPERTY. 


1. A widow may sell her husband’s property for 
the purpose of collecting the amount mentioned in 
the contract of marriage without the presence of the 
Court and without. the necessary proclamation gen- 


468 THE JEWISH CODE OF JURISPRUDENCE 


erally required in the case property is sold to satisfy 
debts. Such sale must, however, take place in the 
presence of three men who are known to be trust- 
worthy and can qualify as experts in the valuation 
of real property (Ketuboth 97a). 


2. The heirs are become personal guarantors of 
the sale made for the purpose of collecting the con- 
tract of marriage, no matter whether such sale was 
made by the widow herself or through the Court. 


3. A divorced woman cannot sell her husband’s 
property herself, but she must do so in the presence 
of a competent court of justice. Even a widow who 
has again married is not permitted to sell property 
for the satisfaction of her widowhood, unless in the 
presence of a competent court of law (Ketuboth 96b). 


4. If the marriage contract of the widow 
amounted to $200 and she sold real property valued 
at $100 and received $200, or if the property was 
valued at $200 and she received $100, she cannot de- 
mand more from the heirs. 


9d. If the widow has a marriage contract for 100 
zuz and she sells real property for 101 zuz, even if 
she wants to make good the 1 zuz to the heirs from 
her pocket, the deal is void. 


6. If the widow has a marriage contract for 400 
zuz and she sold real property to one man for 100 
zuz and to another for 100 zuz, and to the third for 
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100 zuz, and to the fourth for 101 zuz, the deal with 
the fourth is void. The other three are valid. 


CHAPTER CV. 
SELLING oR RELEASING ConTRACT OF MARRIAGE. 


1, A woman may sell or give away her contract 
of marriage or any part thereof, and the buyer or 
the donee is entitled to the same rights as the woman. 
If the woman becomes a widow or a divorcee, the 
buyer or the donee is entitled to the amount men- 
tioned in the contract of marriage, and if she dies 
during the lifetime of her husband, they are not en- 
titled to anything (Ketuboth 97a). 


2. If a woman releases the husband from the 
amount mentioned in the contract of marriage, it is 
valid without any symbolic agreement and without 
any witnesses, providing it is certain that it was done 
in sincerity and not jocularly only (Maimonides). 


3. If the woman is forced to release the contract 
of marriage, as when her husband has constantly 
been quarreling with her, and she gives a release in 
order that he might live in peace with her, such re- 
lease is invalid, although she makes no protest at the 
time of the release (Rashba). 


4, A sells a promissory note to B, which he holds 
from C. If A thereafter releases C from liability, 
such release is valid. Even if the heirs of A release 
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©, the release is valid. Therefore, if a woman sells 
her contract of marriage to someone else and there- 
after her husband dies and then she dies, her son can 
release the heirs from liability and thus make the 
sale void. This rule of law holds true, even in case 
the son is the only heir left by her, and consequently 
he can release himself from lability in order to make 
the sale void and not have to pay the amount men- 
tioned in the contract of marriage (Ketuboth 85a). 


5. A man sells his mother’s marriage contract 
during the lifetime of his father with a provision 
that if his father should die first and then his mother, 
the buyer should receive the sum of money men- 
tioned in the contract of marriage. If he imposed a 
condition on the sale to the effect that if his mother 
should object to the sale, then the sale should be de- 
clared null and void ; and if his mother has died with- 
out having made any objection, he cannot then say 
that he is substituted in his mother’s stead, and there- 
after he may in her stead object, because such ob- 
jection was not guaranteed by himself (Ketuboth 
91b). | | 

CHAPTER CVI. 
ONE BEQUEATHING His Property To His CHILDREN. 


1. If a man transfers his property to his chil- 
dren, whether male or female, no matter in what 
state of health the man is, and conveys to his wife 
some realty of any nature, the wife loses her right to 
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the amount mentioned in the contract of marriage, if 
she kept silent and made no protest at the time the 
facts were disclosed to her of this property, and if 
he bought property afterward, she can collect from 
it (Peah III, 7). : 


CHAPTER CVII. 
ONE TRANSFERRING ALL His Property to His WIFE. 


1. Ifa man transfers all his property to his wife, 
no matter in what state of health he is, although a 
symbolic agreement has been made by him to that ef- 
fect, she is only considered as a mere trustee or guar- 
dian of his heirs. This rule of law applies to a case 
where his heirs consist of children born to him by 
the present wife, or of heirs born to him by his 
former wife, or even of his brothers, or any other 
legal heirs. If, however, he leaves to his heirs real 
or personal property of any value whatsoever, she 
acquires title to all the property thus conveyed to 
her and she does not lose her right of the marriage 
contract (Baba Bathra 131b). 


2. In that event, if it was written all his estate to 
a divorced wife, she is entitled to it. 


3. If a man says, ‘‘My first daughter shall take 
$50 and my second daughter $50,’’ and the visitors 
ask him, ‘‘What will you do for your wife,’’ he says, 
““The balance belongs to her.’’ That is effective, be- 
cause he has already given something to his children. 
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4. A woman who acquires all the property of her 
husband as an absolute gift thereby loses her right 
to the amount mentioned in the contract of marriage. 
If, therefore, a creditor produces a promissory note 
which fell due prior to such transfer, and all her hus- 
band’s property was taken by the creditor to satisfy 
such debt, she is not entitled to anything whatsoever 
CL. ¢. 182b). 


CHAPTER CVIILI. 


THE BEQUEST oF A Sick PERSON THat His WIFE 
SHouLD Get As Her SHARE As Mucu As OnE 
oF His CHILDREN. 


1. If a sick person says that his wife shall take a 
share out of his estate equal to the share taken by 
any of his children, she is entitled to share with them 
in addition to the amount she is to get according to 
her marriage contract (Baba Bathra 128a). 


2. If, in such event, children were born to him 
after the will was made, such children are to be in- 
cluded in the bequest, and the wife is to get a share 
equal to that of any of the children (L. ec.) 


3. For instance, if he had three children at the 
time the will was made and thereafter two more 
children were born to him, the wife takes a share 
equal to that of any of the five children, which is one- 
sixth of the estate (Baba Bathra 128b). 


4. In the foregoing event she is entitled to a share 
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of the property her husband was possessed of at the 
time the will was made, but if her husband had ac- 
quired property after the will was made, she is not 
entitled to any share therefrom, as no man can con- 
vey property which was not as yet in his possession 
Chie) 


5. If it is doubtful whether the property in ques- 
tion was owned by her husband at the time the will 
was made, the wife must produce evidence to prove 
that he was then possessed thereof, otherwise she 
does not get any share therefrom (Tur). 


6. If all the children have died, she is entitled to 
a share of the estate as any of the children would 
have been entitled to in case they had survived their 
father, and the balance goes to his heirs. 


7. If, after this will was made, the number of chil- 
dren is diminished, she takes her share according to 
the number living when the father died. Other Sages 
are in doubt as to this law. 


CHAPTER CIX. 
A Sick PrERsonN BEQUEATHING MonEy To His WIFE. 


1. If a sick person says: ‘‘Give two hundred zuz 
to my wife, which is due her,’’ she is entitled to the 
sum of two hundred zuz in addition to the sum men- 
tioned in the contract of marriage. If, however, the 
sick person has said: ‘‘Give two hundred zuz to my 
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wife for her rights under her contract of mariage,”’ 
she is not entitled to both sums (i. e., to the two hun- 
dred zuz and likewise to the sum provided for her in 
her contract of marriage), but the wife has a right to — 
choose; if the two hundred zuz exceed the sum men- 
tioned in her marriage contract, she can take the 
former, and if the latter exceed that of the former 
she takes the latter (Baba Bathra 138a). 


2. It is disputed whether the woman is entitled 
to the right of choice as mentioned in the foregoing 
rule of law in the event that her husband bequeathed 
for her a certain sum of money, without specifying 
for what the money is to be given to her. Some au- 
thorities hold that she may exercise such of election, 
while others are of the opinion that such sum is to 
be considered as a gift, and, therefore, she is entitled 
to such sum without her rights to the contract of 
marriage being impaired (Tur). 

3. If in the last named event he expressly said 
that such sum of money is to be a gift to her, all agree 
that she is entitled to it in addition to her marriage 
contract (Rivosh). 


4, If a sick person says that his wife shall keep 
her clothes, she is entitled to keep all her clothes, 
whether she wears them on week days or on the Sab- 
bath (Tur). 

5. If a man says that his wife shall keep all her 
wearing apparel, she is likewise entitled to her 
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shawls, ete., for everything which a woman wears, 
or wraps herself in. is included in the term wearing 
apparel (L. c.) 


CHAPTER CX. 
Laws CONCERNING THE RELEASE OF A WOMAN. 


1. It is permitted to write a release for a woman 
even when her husband is not present, providing, 
however, the woman is identified by the one who is to 
execute such release. The husband is bound to pay 
for the execution of such release (Baba Bathra 166a). 


2. If one finds a release executed by a woman to 
the effect that her marriage contract was paid by her 
husband, if the woman admits that she has given 
such release to her husband, it must be restored to 
the husband. If, however, she claims that she has 
never given it to her husband and that she herself 
has lost it, such release is turned over neither to the 
woman nor to her husband, and she ean collect on 
the marriage contract (Baba Meziah 19a). 


CHAPTER CXI. 


LAws CONCERNING MARRIAGE CONTRACT PROVIDING 
FoR MALE CHILDREN. 


1. If it is provided in the contract of marriage 
that the wife’s male children shall inherit her rights, 
then such male children inherit from their mother 
the sum provided for her in the contract of mar- 
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riage, and also the dowry which she has brought 
upon her marriage and which was guaranteed by him. 
The balance of his estate is to be divided equally 
among all the heirs; ¢. g., A marries a woman B, 
whose marriage contract and dowry amount to the 
sum of one thousand zuz. B gives birth to a son OC, 
and B dies during his lifetime. Thereafter A mar- 
ries D and she gives birth to a son E. D’s contract 
of marriage and dowry amount to the sum of two 
hundred zuz. Thereupon D dies during A’s lifetime, 
and thereafter A dies leaving the sum of two thou- 
sand zuz. In such event C is entitled to the one 
thousand zuz mentioned in his mother’s contract of 
marriage, and E is entitled to the two hundred zuz 
mentioned in his mother’s contract of marriage, and 
the balance of the estate is divided equally between 
Cand E. Asa result C’s total inheritance amounts 
to one thousand four hundred zuz, and E’s inherit- 
ance amounts to six hundred zuz (Ketuboth 52b). 


2. A provision in a marriage contract to the effect 
that the male children of a woman shall inherit her 
is valid and effective only when, after the division of 
the inheritance as provided, there will be a residue 
of the estate at least amounting to one denari, which 
will be equally divided among such heirs. If there 
is no residue of the estate amounting to the value of 
one denari, the provision in the marriage contract is 
void, and the heirs inherit equally from their father’s 
estate. For, should the provision in such case take 
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effect it would tend to nullify the law laid down in 
the Torah to the effect that heirs are entitled to equal 
shares of their father’s inheritance (L. ec.) 


3. The residue as required above must be in exist- 
ence and not in expectancy. If, at the time of the 
father’s death there was no such residue, but there 
was an expectancy to inherit an estate in the future 
from their grandfather, it is not in law considered 
as a residue. Even in the event their grandfather 
has died before the inheritance was distributed, it is 
of no effect, as long as there was no residue to the 
amount of one denari at the time of his death (Ketu- 
both 52b). 

CHAPTER CXII. 


Laws CoNCERNING THE SUPPORT OF FEMALE CHILDREN 
Out oF DECEDENT’S ESTATE. 


1. Pursuant to the provisions embodied in the 
contract of marriage, female children are entitled to 
be supported out of their father’s estate, after his 
death, until they either become betrothed or until 
they become of age (twelve years and one day) (LL. ¢.) 


2. When the female child is supported out of the 
estate of her father, who has died, whatever she earns 
and whatever she finds belongs to her and not to the 
estate (Ketuboth 43a). 


3. If a female minor child, who is entitled to be 
supported out of her father’s estate, is married and 
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thereafter becomes a widow or is divorced while still 
in her minority, she is entitled to such support until 
she becomes of age or until she is again betrothed 
(Ketuboth 43b). 


3a. Other opinions hold that she loses the sup- 
port (Ramo). 


4, As in the case of a widow, a daughter is en- 
titled to food, wearing apparel and a residence to be 
provided for her out of the estate belonging to her 
father (Maimonides and Yerushalmi). 


5. For the purpose of supporting and clothing a 
female child the estate of her father may be sold with- 
out proclamation (Ketuboth 87a). 


6. As has been stated, the manner of support in the 
case of a widow is to be determined by the widow’s 
station in life as well as by that of her husband’s. In 
the case of a female child, however, her station of 
life is not taken into consideration at all, but she is 
provided with necessaries only (Yerushalmi). 


6a. Now, since it is a custom that a contract of 
marriage is collectible even out of personal property, 
female children are likewise to be supported out of 
their father’s personalty (Tur). 


7. Female children are to be supported out of un- 
encumbered property, but not out of property which 
has been sold or given. For instance, if the father, 
during his lifetime and while of sound body, has 
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either sold or gifted his property, or if his sons, after 
his death, have either sold or given away his prop- 
erty, or even if they only have pledged it, the female 
children are not entitled to receive support therefrom 
(Ketuboth 101b). 


8. Female children cannot be supported from sold 
property, even if a form of agreement was made at 
the time of writing the marriage contract. Even if 
the female was born at the time of agreement, for 
instance, he divorced his wife and she have female 
children at that time and afterward he re-marry his 
wife again. 


9. Other Sages hold that if a form of agreement 
was made after the marriage, for the support of the 
females, it is valid. 


10. If a man agrees with his wife that his female 
children shall be supported out of his estate, even 
after they have become of age, such children are en- 
titled to support even from property which is encum- 
bered (Tur). 


li. If a man at the time of his death expresses 
it as his will that his female children shall not be 
supported out of his property, his words are of no 
effect (L. c.) 


12. If, however, at the time of his marriage he 
made an oral agreement with his wife that their 
female children shall not be entitled to support out 
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of his property the agreement is valid. For it is 
well established that in pecuniary matters a man may 
make conditions in a contract which are contrary to 
law (Tur). 


13. If a man dies leaving sons and daughters, the 
sons are entitled to inherit all the property and they 
must support their sisters out of the estate until they 
become of age or until they are betrothed (Baba 
Bathra 139a). 


14. It is not the duty of the sons in such a case 
to economize in their expenses, but they may spend 
out of the estate as much as they desire. Neverthe- 
less, if, in the opinion of the Court, the sons are 
squandering the estate, it is the duty of the Court to 
act for the daughters and to set aside property suffi- 
cient for their support (Tur). 


15. The foregoing rules of law have application 
only to a case where the property is sufficient to sup- 
port both the sons and the daughters until they be- 
come of age. If the estate does not suffice for the 
purposes mentioned, then the Court must set aside 
property sufficient for the support of the daughters 
until they become of age, and the balance is given to 
the sons (L. c.) 


16. If the father left personal property, even if 
the fund is insufficient by real, they must both be sup- 
ported. | 
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17. If the fund was sufficient at the time of the 
father’s death, and it diminished after the father’s 
death, then it is placed under the law for sufficient 
funds. 


18. If, however, at the time of the father’s death 
It was insufficient and afterward is sufficient, the sons 
take the balance. 


19. Even of insufficient funds, if the sons sold the 
estate before the Court take action of them, the deal 
is valid. 

20. If the property is sufficient to support all 
the children, but there are certain obligations to be 
paid, such as the payment of a debt, etc., and if such 
payment be made the property will not suffice for the 
support of all, the estate is nevertheless treated in 
law as if it were sufficient for all heirs (Tur). 


21. If, however, the marriage contract must be 
paid and such payment will render the estate in- 
sufficient, the estate is treated in law as an insuffi- 
cient estate for the support of the widow. Is two 
opinions if it is tendered the estate insufficient or not 
(Baba Bathra 140a). 


22. If a man leaves a widow and a daughter, 
either by the widow or by another woman, and 
the estate left by him is sufficient only to support one 
of them, some authorities are of the opinion that the 
widow has priority, while other disagree, and both 
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supported until the fund is finished (Baba Bathra 
139; see Chap. 95). 


23. The right of female children to receive sup- 
port from their father’s estate has preference over 
the right of the male children to inherit their 
mother’s rights under her marriage contract (Mai- 
monides). 


24, If a man dies leaving no sons but daughters 
of various ages, the estate is to be divided equally 
among them, and do not say that the small children 
are entitled to support until they become of age 
(Baba Bathra 139a). 


CHAPTER CXITI. 


WHEREFROM THE TENTH OF THE PROPERTY IS TO BE 
COLLECTED. 


1. If a man dies leaving a daughter, it is to be 
ascertained how much the man would be willing to 
give his daughter for her dowry, and this sum is given 
to her. Such ascertainment is made by either inquir- 
ing of his friends, or by considering his business and 
station of life, or, if he gave dowry to another daugh- 
ter, by inquiring how much he had given to such 
daughter. If it is impossible to draw any conclusion 
therefrom, one-tenth of the estate is given her as her 
dowry (Maimonides). 


2. In the distribution of the mother’s estate there 
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is a dispute as to whether the daughter takes a tenth 
or not. 


3. Although the Goanum have enacted that the 
wife may collect the amount of the marriage con- 
tract from the personal property of the husband, the 
daughter, however, can collect her tenth only from 
the real property or its rents (Baba Bathra 69a). 


4. If a man leaves several daughters, whoever is 
married first takes one-tenth of the entire estate. The 
next one who marries takes one-tenth of whatever the 
first has left, and the next one who marries takes one- 
tenth of whatever the second one has left, ete. 


5. If all the daughters get married at one and 
the same time, the first takes one-tenth of the estate, 
the second takes one-tenth of what is left, the third 
then takes one-tenth of the remainder, ete., and then 
the three sums are added together and divided 
equally among all the daughters (Ketuboth 68b). 


6. Even if the tenth cannot be collected till the 
daughters get married, the Court must take action to 
determine the property for that purpose. 


7. If the brothers sell the property the daughter 
ean take away the property for the expenditure of 
their dowry. The daughter must take an oath that 
she did not receive other dowry. 


8. If one dies leaving a widow and a daughter, the 
latter is not entitled to the one-tenth prescribed by 
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law, for the reason that the widow’s right to support 
has priority. Even in the event the daughter has died | 
after her marriage, the husband is not entitled to in- 
herit the one-tenth that must be given her as her 
dowry, because the entire estate is in the possession 
of the widow in order that she may receive her sup- 
port therefrom (Baba Bathra 139a). 


9, A minor orphan, who was married with her 
consent, and that of her mother or her older brother, 
and was given a certain sum of money as her dowry, 
may thereafter demand the dowry provided for her 
by law, when she becomes of age (Ketuboth 68a; see 
Chap. 113, See. 1). 


9a. If the daughter was married when she was of 
age and she was silent in the demand of the dowry 
provided for her by law; if she received support from 
her brothers, then she has not lost her right. If the 
brothers cease to support her and then she was silent 
on demanding her dowry, she loses her right to the 
dowry. 


10. If a man dies leaving two daughters and one 
son, and one of the daughters collects her one-tenth 
of the estate as her dowry and the other daughter 
failed to collect her one-tenth before the son died, and 
the daughters are entitled to the entire estate. In 
such event the second daughter is not entitled to re- 
ceive her one-tenth out of the estate. The entire es- 
tate is to be divided equally between the daughters, 
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and the first one is not bound to restore the one-tenth 
she has already received (Ketuboth 69a). 


11. Some authorities, however, hold that in such 
a case the second daughter is entitled to her one-tenth 
of the estate first and then the estate is divided 
equally among the two daughters (Tur). 


12. The law providing for a daughter as ner 
dowry one-tenth of the estate applies to a case where 
sons are left by the deceased. If there are left daugh- 
ters only, the estate is to be divided equally among 
them. Even if the older daughters were married dur- 
ing their father’s lifetime, the younger daughters 
cannot claim that they, too, ought to get their dowry 
from the estate, but the estate is to be divided equally 
among them. If, however, the older daughters mar- 
ried after their father’s death and received their 
dowry from the estate, the younger daughters are 
likewise to receive their dowry first and then the es- 
tate is divided equally among all the daughters (Baba 
Bathra 139a). 


13. If a man commands on his death-bed that his 
daughter shall not receive a dowry from his estate, 
that is effective (Ketuboth 68). 


14. If, however, he makes a condition at the time 
of her marriage that his daughter shall not receive a 
dowry on her wedding, that is not effective (L. c.) 
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CHAPTER CXIV. 


Laws ConcERNING AGREEMENT OF A Man To Support 
His Wirr’s DAUGHTER OR THE DAUGHTER OF 
A STRANGER. 


1, If a man marries a woman and obligates him- 
self to support her daughter for a period of five years, 
not specifying when the period is to commence, he is 
bound to provide such daughter with food and drink 
for five years next following his marriage, and it is 
immaterial whether the cost of living is high or low 
(Ketuboth 101b). 


2. If he failed to support her during the five years 
above prescribed, and thereafter the cost of support 
became low, he is bound to pay for her support at the 
price when the cost of living was high. If, however, 
the daughter refused to accept the support within the 
time mentioned, he may give her the price of her sup- 
port when the cost of living is low (Tur). 


3. If, however, the cost of living during the five 
years was low and then it became high, even if he 
neglected to provide for her, he must pay for her sup- 
port when the cost of living was low (L. ec.) 


4. During the time he supports her, her earnings 
belong to her (L. ce.) 


d. If her mother released her husband from the 
obligation of supporting her daughter, the release is 
of no offect (L. ¢.) 
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6. If the husband dies during the period, his heirs 
are hound to support her. 


7. The duty to support is like an ordinary debt, 
and she may collect such support out of property 


which is sold or in any other way encumbered by him 
(Mishnah). 


8. The foregoing rule of law applies only to a 
case where a symbolic agreement was made by him to 
the effect that he would support the daughter, or ina 
case where he obligated himself to support by execut- 
ing an agreement to that effect, but not otherwise, 
cannot collect from sold property, only from free 
property (Tur). 


9. If the daughter has a servant he is also bound 
to support the servant (Taz). 


10. If the daughter dies during the period she 
is entitled to receive her support, such right cannot 
be inherited by her heirs (Tur). 


11. If the daughter becomes sick during such 
time, her stepfather must give only the same support 
as when she was in good health (L. c.) 


12. If the mother was divorced during the time 
her husband obligated himself to support her daugh- 
ter, he must send support to the daughter to the place 
wherever her mother is to be found, in the same man- 
ner as one of his own family (Maimonides). 
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13. If a man engaged his daughter and later the 
bridegroom and the father desires to break the en- 
gagement, this cannot be done without the consent of 
the daughter. 


14. If he gives board in his house at his table, he 
must provide with meals provided to the members of 
his family (L. ec.) 


15. In any event, however, the stepfather is not 
bound to provide her with medical treatment (I. c.) 


16. If the woman whose daughter her husband 
obligated himself to support, was divorced and mar- 
ried again, and such other husband likewise obligated 
himself to support her daughter, in such event one 
must give support and the other must pay her for 
such support she was to receive from him, and the 
daughter can choose who will pay and who will give 
support (Ketuboth 102a). 


17. If the woman was also divorced by her second 
husband, both husbands are bound to support her 
daughter for the period undertaken by them. If each 
one insists upon providing her with food and paying 
her for the same, the daughter has the right to choose 
with whom she would prefer to board. 


18. If the daughter is mentally incapable of 
choosing, she is to receive her board by turns, one 
week from one stepfather and the other paying her 
for the same, the other week from the other step- 
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father and the former paying her cash for the same 
(Ketuboth 102a; Yur). 


19. If the daughter is married during the time 
she has to receive her support from her two step- 
fathers, her husband must support her, and the two 
stepfathers must pay her cash in lieu of board (L. Cc.) 


20. If the man writes in the contract to the effect 
that he obligates himself to support her daughter as 
long as she stays with him, he is not obligated to sup- 
port such daughter in the event of her mother’s death, 
or in the event of her being divorced (L. ¢.) 


21. The last stated rule of law applies likewise to 
a case where he divorces her and subsequently re- 
marries her (Tur). 


22. If a man of his own volition obligates himself 
to provide some one with support, not being required 
by law to do so, he is not thereby bound to provide 
such person with wearing apparel, unless he express- 
ly so stated in the agreement (Rashba). 


22a. If a man obligates himself to support his 
son and his daughter-in-law for a certain length of 
time after the marriage, and in the meantime the 
son dies, there is a difference of opinion as to 
whether the daughter-in-law is entitled to be sup- 
ported until the time expires. 


23. A obligates himself to support B for a period 
of two years if he married the daughter of a certain 
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man and the daughter dies during the period en- 
titled to receive her support, A is free of his obliga- 
tion to the daughter’s heirs (Rashba). 


24. If aman obligates himself in writing to give a 
certain sum of money for his support, in a certain 
time, if he marries the daughter of a certain man, he 
is bound to do so even in the event the daughter dies. 
The reason for this rule of law is that he has not 
obligated himself to support him for a certain length 
of time, but has obligated himself to pay a definite 
sum for his support, and if the man desired he could 
have insisted upon him paying the entire sum at one 
and the same time. If, however, the sum thus given 
was given for him and his wife’s support, the man 
is entitled to his share only and does not inherit his 
wife’s share (Rashba). 


25. If a man marries a woman and she makes an 
oral agreement with him that he must give the ex- 
pense of the marriage to her daughter, and after- 
wards he dies, the heirs must fulfill the obligation, 
even though the mother collect her marriage con- 
tract and the daughter had grown rich (L. ¢.) 
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CHAPTER CXV. 


WHEN A WoMAN May BE Divorced WitTHovut RE- 
CEIVING THE SUM PrRovipeD For HER IN THE 
CONTRACT OF MARRIAGE, AND WHEN A WOMAN 
Losrs Her Ricgots UNDER THE CoN- 

TRACT OF MARRIAGE. 


1. A woman who violates the Law of Moses or the 
laws of morality existing among Hebrew women may 
be divorced by her husband, she forfeiting the 
amount of money provided for her in her contract 
of marriage (Ketuboth 72b). 


2. A woman who causes her husband to partake of 
any food prohibited by law, or a woman who causes 
her husband to cohabit with her during her monthly 
unclean periods, is considered as a violator of the 
Law of Moses (Tur). 


3. If a woman makes a vow and does not fulfil it, 
she may be divorced without receiving her contract of 
marriage (Ketuboth 72b). 


4, The foregoing rule of law applies also to a 
woman who violates an oath. If, however, in such 
event she produces evidence to the effect that he like- 
wise is accustomed to violate oaths, she does not for- 
feit her contract of marriage (Rashba). 


5. If a woman rejects her faith and thereafter 
accepts it again, she is treated in law like a woman 
who violates the Law of Moses, and, therefore, she 
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does not lose her right to the contract of marriage 
unless she received the recessary warning to that ef- . 
fect (Rosh). 


6. What constitutes the law of morality (men- 
tioned in See. 1, supra) ? Whatever rules of morality 
were accepted by a Hebrew woman; such, for in- 
stance, as exposing a certain part of the body in pub- 
lic which in accordance to custom should be covered, 
or flirting with young men, or if she cursed her hus- 
band’s parents in her husband’s presence. If a 
woman violates any one of those mentioned above, 
she may be divorced without obtaining her rights un- 
der the contract of marriage, if there are witnesses 
who testify to the effect that her husband has given 
her warning and she has disregarded the same (Mai- 
monides). 


7. In the foregoing event, the husband is not com- 
pelled by law to divorce his wife, but it is a meritor- 
ious act for him to do so (Rosh). 


8. A woman who threatens her husband that she 
is about to hire gangsters to kill him if he would do 
a certain thing to her, or a woman who is accustomed 
to be in privacy with another, is considered in law as 
a woman who violates one of the Laws of Moses 
(Ra’abad). 

9. All those enumerated above lose whatever 
amount or right provided for her in her contract of. 
marriage, whether such right is given her by law, or 
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is given her by the husband of his own volition. She 
is, however, entitled to get back whatever remains in- 
tact of the property she brought upon her marriage, 
whether such property was guaranteed by her hus- 
band or not (Ketuboth 101a). 


10. If there is no evidence to prove that a wife 
has committed an act of adultery, but she herself ad- 
mits it, such admission does not suffice to forbid her 
living with her husband, because it is probable that 
she makes such admission for the reason that she 
loves another man (Nedarim 90b). 


11. The admission named in the foregoing rule of 
law, however, suffices to cause her to lose her rights 
under her contract of marriage, and to whatever is 
not present of the property she has brought upon her 
marriage (Tur). 

12. If the husband has confidence in his wife and 
believes in what she says, he may divorce her, but 
he is not forced to do so. If, however, she was 
forced to commit such adulterous act, she does not 
lose her rights under the contract of marriage (Ne- 
darim 91a). : 


13. If one witness testifies to the effect that a cer- 
tain man’s wife has committed an adulterous act, or 
if a man personally sees his wife committing such an 
act, if he considers the witness as trustworthy, he is 
bound to divorce her, for he is prohibited from hay- 
ing sexual intercourse with her, but he must pay her 
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whatever is due her under the contract of marriage 
(Kidushin 66a). | 


14. If, however, the woman herself admits that 
she has committed such adultery, she is not entitled 
to the rights under the contract of marriage. 


15. In the event a husband personally sees his 
wife commit an adulterous act, he may impose upon 
her an oath to the effect that she has not gone astray 
on previous occasions while married to him as a con- 
dition that she be entitled to collect whatever she is 
entitled to under her contract of marriage. But if 
the committing of such act is established by the tes- 
timony of one witness, the husband cannot impose 
such an oath as a condition to her collecting whatever 
she is entitled to under her contract of marriage. 


CHAPTER CXVI. 


Laws CoNCERNING THE MARRIAGE OF PROHIBITED 
WomMEN. 


1. If a man marries a woman, by the marriage 
of whom he violates a prohibitory command of the 
Torah, if he has done it with consent, he is bound 
to pay her the entire amount provided for her in the 
contract of marriage, whether such provision is made 
by law or by his own free will, when he divorces her 
(Ketuboth 100b). 


2. In the event the man dies, she is entitled to 
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support, but during his lifetime she is entitled to no 
support whatsoever. Even in the event she borrows 
money for her support, he is not bound to pay the 
same (Yebamoth 85a). 


3. If, however, the man was not aware of the 
fact that the woman was forbidden to him, she is not 
entitled to the sum of money provided for her by law, 
but she is entitled to whatever sum her husband of 
his own free will has provided for her in the con- 
tract of marriage. Neither is she entitled to any 
support after his death (Ketuboth 101b). 


4. He is not bound to pay for the use of the 
fruits of her property during the time they were 
married, and he is not bound to release her from 
captivity (Yebamoth 89a). 


5. She is entitled to whatever property she 
brought upon her marriage, whether such prop- 
erty was guaranteed by the husband or not. If any 
of the guaranteed property was either lost, stolen or 
destroyed, the husband is not liable therefor. If any 
of the unguaranteed property was either lost, stolen 
or destroyed, the husband is liable for the same 
(Yebamoth 101a). 


6. If one marries a woman, for the marriage of 
whom he is guilty of violating an affirmative com- 
mandment of the Torah, even if he was not aware of 
such violation, the rights of the woman are anal- 
ogous to those of a case where a man marries a 
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woman whereby he violates a prohibitory command- 
ment and he was aware of such violation (Maimon- 
ides). . 


7, Ifa man marries a woman, knowing that she 
is incapable of conception, she is considered in law 
like any ordinary woman, and, therefore, she is enti- 
tled to everything provided for her in the contract of 
marriage, and the husband is likewise entitled to all 
the rights a husband is entitled to under the law. If 
he was not aware that she was a woman incapable of 
conception, her rights are analogous to those of a 
woman for whose marriage a prohibitory command- 
ment is violated and where the husband was not 
aware of such violation (Ketuboth 101b). 


8. If one marries a woman who is forbidden to 
him by rabbinical enactment, whether he was aware 
of such prohibition or not, the rights of the woman 
in such an event are equivalent to those of a woman 
forbidden by a prohibitory commandment and where 
the husband is not aware of such violation (Yeba- 
moth 85b). 


9. In the last-named event, however, the woman’s 
rights as relates to her own property, whether such 
property was guaranteed by the husband or not, are 
not altered (Ketuboth 101a). 
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CHAPTER OXVII. 


Laws ConcerNING A Woman WhHo Is INCAPABLE OF 
BEARING oR Has Any OTHER DEFORMITIES 
oF Bopy. 


1. Ifa woman was declared by expert opinion 
to be unable to have cohabitation with her husband, 
she is not entitled to any of the provisions embodied 
in her contract of marriage. If the husband con- 
tends that she is unable to cohabit with him, she is 
not entitled to Support before she is examined to that 
effect (Tur). 


_ 2. If one marries a woman and thereafter it is 
found that she has one of the deformities or defects 
enumerated in Chapter 39 ( supra), and the husband 
was not aware of it, she is not entitled to any of the 
rights provided for her in the contract of marriage 
(Ketuboth 72b). 


3.. If the woman’s defects are such as undoubt- 
edly existed prior to her marriage, as when she has 
one finger too many, or the like, her father must pro- 
duce evidence to prove that her husband knew of 
such deformity and still consented to marry her. If 
he fails to produce such evidence, she loses all rights 
provided for her in her contract of marriage (Ketu- 
both 76a). 


4. If the woman’s deformities are such as are 
likely to have come into existence subsequent to her 
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betrothal, and the husband discovered them after 
their marriage, the husband must come forward with 
evidence to prove that such deformities existed prior 
to the betrothal and consequently his marriage is not 
binding, having been accomplished through error. If 
he discovered the deformities while she was still in 
her father’s house, the father must produce evidence 
to prove that such deformities have come into exist- 
ence after the betrothal had taken place and conse- 
quently it is his misfortune (Ketuboth 75b). 


5. Ifthe husband produces evidence to the effect 
that her deformities have existed prior to the be- 
trothal, and the father produced evidence to the ef- 
fect that the husband saw the deformities before the 
betrothal and was satisfied, the husband is bound to 
pay his wife whatever was provided for her in her 
marriage contract (L. c¢.) 


6. If a man has lived with his wife for some 
length of time and thereafter claims that he has dis- 
covered in her a deformity which he had not noticed 
before, his contention is of no effect, even if that 
deformity happens to be in a place not readily de- 
tected by the eye, such as under the breasts or on the 
sole of the foot or the like; because it is presumed 
that no man would drink out of a cup without first 
thoroughly examining it (1. ec.) 


7. If aman becomes aware that his wife is an 
epileptic and he wants to divorce her, but possesses 
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no means wherewith to pay her the amount due her 
under the contract of marriage, she is forced to ac- 
cept a divorce from him. He is bound to give what- 
ever money he has at the time the divorce takes place, 
and the balance he will pay her whenever he is able to 
do so (Rosh). 


8. If she refuses to accept the bill of divorce, he 
has a right to withhold from her support and cloth- 
ing and to deny her marital rights (L. ¢.) 


CHAPTER CXVIII. 
Laws ConcERNING Dowry RIGHTs oF A WoMAN. 


1. Ifaman, at the time of his marriage, gives his 
wife a promissory note for a certain sum of money to 
be collected from him when she demands it; if she 
collects such money from him, he must buy real 
property therewith, and he is entitled to make use of 
the fruits of such property (Rosh). 


2. If, in the foregoing event, she contracted a debt 
after her marriage, not for support, the creditor can- 
not collect the note from her husband. If, however, 
she contracted the debt prior to her marriage, he may 
collect the note from the husband (1. ce.) 


3. If the note is made to be collected by her either 
when she is divorced or becomes a widow, her cred- 
itor cannot collect his debt from it, and the note is 
not to be sold in order to satisfy such debt (L. c¢.) 
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4, If the husband makes a gift to his wife after 
the marriage, the creditor can collect from the gift 
even in the event she contracted the debt after her 
marriage (L. ec.) 


5. An enactment was made in the City of Tultilo, 
that if the amount of the marriage contract of the 
widow is more than half of the estate of the deceased, 
she can only receive half of the estate; e. g., the estate 
is worth $400 and the marriage contract and the 
dowry amounts to $300, she receives only half of the 
estate, or $200 (Rosh). 


6. If the husband is in debt he must settle with 
all the claimants, and afterward divide the residue of 
the estate with the heirs of the wife. 


7. Even if the wife died before her husband with- 
out leaving issue, then her heirs are entitled to her 
dowry and marriage contract (Rosh Ramo 8). 


8. If the widow was silent of the dividing with 
the heirs of the husband, according to the enactment, 
she will not lose the support of the past time. 


9. If a woman and her son died and it is uncer- 
tain who died first, and the husband contends that 
his wife died first, and thereafter the son died, 
and consequently he is entitled to inherit all prop- 
erty, because he is the legal heir of the son, and 
her relatives contend that her son died first, and 
thereafter she died, and they are entitled to half of 
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the estate according to the enactment, the heirs of 
the woman have to produce evidence to substantiate 
their contention, because the estate is in the posses- 


sion of the husband, and nine points of the law is in 
his favor. 


10. If one marries a woman who is no longer 
capable of bearing children, and he takes an oath to 
the effect that he shall not marry another woman 
without her consent, he cannot be free from such oath 
without her consent (L. ¢.) 


11. If a man takes an oath to the effect that he 
Shall give away one-half of his earnings to a certain 
man, and by doing so he is unable to support his wife, 
he must nevertheless fulfil his oath (1. ¢.) 


12. If a widow has taken away her husband’s en- 
tire estate in payment of her contract of marriage, 
she is not bound by law to provide her husband with 
a burial (L. ¢.) 


13. Even if the estate suffices only to provide the 
man with burial expenditures, she is entitled to take 
it in payment of her contract of marriage, and he 
will be buried out of the charity treasury (L. ¢.) 
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LAW QUESTIONS. 


1. The first-born is not entitled to a double share 
if the father left a debt (see Chapter 278). 

If the father left an estate amounting to $315— 
$210 in cash and $105 in debts—and there are two 
brothers, the first born and an ordinary brother, and 
a note of $60 must be paid from the estate, the first- 
born claims that the $60 shall be deducted from $105 
debt; the balance shall be $45 divided between the 
two brothers, making $2214 apiece; and from the 
$210 he is entitled to $140; total, $16214 and $9214 
for the other brother. And the ordinary brother 
claims that the debt shall be deducted from the cash 
$210, leaving a balance of $150; $100 for the first- 
born, $50 for him and $105 to be divided between him 
and the first-born; making 15214 for the first-born 
and $1021 for himself. 

The decision is 1/3 must be deducted from the 
debt and 2/3 from the cash; that is, $20 must be taken 
from debt and $40 from the cash of the note; the bal- 
ance $85 shall be divided between the two brothers, 
giving $4214 to each one. The balance from the 
cash shall give to the first-born $113 2/6, and to the 
ordinary brother $99 1/6—total to the first-born is 
$155 5/6 (Peschi Tsuvo, Chapter 278, 8). 


2. ‘A’? owed “B’’ a verbal loan; afterwards 
‘‘A’’ makes a gift legally consisting of his entire for- 
tune, to ‘‘C,’’ which it is understood was solely 
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done to free ‘‘A’’ from his obligation to ‘‘B.’’ Now, 
then, is ‘‘B”’ entitled to collect from ‘‘O”’ or not? 

Decision: By the above facts it is understood that 
*“A’s”’ idea in doing this is to defraud ‘‘B,’’ because 
he would not leave himself nor his family suffer 
from hunger by giving his entire fortune to ‘‘C’’; 
therefore, ‘‘B’’ can collect from the fund of this gift 
the debt. However, if there was any profit accruing 
from the time of the gift received, this profit belongs 
to ‘*C”’ (see Jewish Code, Chapter 97). 


3. **A’’ owed ‘‘B’’ a loan, made in a promissory 
note form, which consisted of all property that he 
bought, or what he may buy should be liable and 
surety for the loan; afterwards ‘‘A’’ transfers le- 
gally his entire business and fortune to ‘‘C,”’ his rel- 
ative, and we find ‘‘A’’ and his family living in grand 
me. ‘‘A’s’’ wife attends the business same as be- 
him. ‘‘A’s’’ wife attends the business same as be- 
fore; when asked, she says she’s employed by ‘‘C.”’ 

Decision: By the above facts it is understood that 
‘¢A’s’’ idea in making this transfer is invalid and 
null, and ‘‘B”’ is entitled to collect all his debts from 
this fortune (L. c.) 

4, ‘*A’’ transfers all his fortune and business to 
““B”’ as a gift; afterwards he borrows money with a 
promissory note from ‘‘C”’ for a limited time; when 
note becomes due ‘‘A”’ fails to pay. Court gives ‘‘C’’ 
' judgment to collect from ‘‘A’’ entire fortune; when 
the sheriff tries to collect, ‘‘B’’ shows all documents 
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that he is sole owner and not ‘‘A’’; we then find *‘A”’ 
attending business as heretofore, and his answer 
when questioned is he works for ‘‘B.”’ 

Decision: ‘‘C”’ can collect from this entire for- 
tune, even though the gift is prior to the debt, be- 
cause such gift was made in contemplation of de- 
frauding creditors (L. c.) 


d. If aman bought a field and makes a condition 
that his wife shall not have the right to collect the 
amount mentioned in the marriage contract, such 
condition is invalid (1. c.). 

This same rule applies to a man who buys a field 
in another’s name, with the intent that his wife shall 
not collect the amount mentioned in the marriage 
contract from them. This is not legal. 


6. Should a widow own an estate and decide to 
marry, she then transfers all her fortune to her 
daughter or to a stranger; after this she marries and 
her husband dies or divorces her, then she can re- 
cover her fortune from her daughter or stranger. It 
is understood that this transfer was made that the 
husband shall not have the right to the estate. 

Kesuboth 79; Jewish Code, Chapter 71, Part 4. 


7. ‘A’? places work of any kind with ‘“‘B”’ at 
‘*B’s”’ shop; afterwards the place where the work 
was kept takes fire; and it’s a custom of the locality 
to insure every shop and household. 

Decision: ‘‘B,’? whether insured or not, is re- 
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sponsible to pay full amount for “A’s”’ loss, except 
if he notified “‘B”’ that he is not insured. 
See Jewish Code, Chapter 303, Sec. 11, B. M. 93. 


8. ‘A’? hires ‘‘B”’ as teacher for his son; in the 
meantime ‘‘B’’ takes sick for a certain length of 
time. Is ‘‘A”’ entitled to deduct from the compensa- 
tion of ‘‘B”’ or not? 

Decision: ‘‘A’’ is entitled to deduct; if, how- 
ever, ““B”’ receives his compensation in advance, 
Some opinion hold that ‘“‘B’’ is not bound to return 
(see Jewish Code, Chapter 333, Maimonides). 


9. ‘A’ hires ‘“‘B”’ to teach his son; in the mean- 
time his son takes sick or dies; can ““A”’ deduct the 
compensation agreed upon for the time or not? 

Decision: If the illness is not chronic, ‘‘A’’ is en- 
titled to deduct the compensation of ‘‘B”’ (see Jewish 
Code, Chapter 334, Sec. 9). 


10. Ifa man put some fruit or vessels on a side- 
walk and another man is walking and accidentally 
broke it; is he liable to pay for them or not? 

Decision is that he is not liable to pay and if the 
worker hurt himself, the owner of the vessels is lia- 
ble to pay damages (B. K., 27a). 


11, ‘‘A’’ bought a second mortgage installment 
from ‘‘B’’ and he endorsed the mortgage; the bor- 
rower comes to ‘‘A’’ to ask for an extension of time 
afterward and ‘‘A’’ permitted the extension without 
the consent of ‘‘B’’; and afterward the borrower 
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failed to pay the interest of the first mortgage and 
the tax, and the owner of the first mortgage takes 
the property through foreclosure proceedings; is 
“*B,”’ the endorser, liable to pay for it or not? 

There are two opinions: If the endorser is liable 
or not, and if it is doubtful in the law, nine points of 
the law favor the possessor. Therefore, ‘‘B’’ is not 
liable (Jewish Code, 132). 


12. If aman married a woman and she said to 
him that she is a widow; afterward it is found that 
she was divorced from the first husband and this hus- 
band is a cohen, descended from the high priest 
Aaron, who according to the law he is not permitted 
to marry such a woman; is she entitled to the money 
mentioned in the contract of marriage or not? 

Decision: She is not entitled to the money, or to 
support, either when he is living or after he is dead, 
and he is not bound to release her from captivity ; and 
if she dies, he does not inherit her estate, and is not 
entitled to burial (Aven Hoezer, 116). 


13. If a team is on the road and damaged by a 
team behind, which runs into it is the driver of the 
second team liable or not? 

Decision: He is liable (B. K., 31b). 


14, If a man takes a prolonged journey from his 
home and absents himself for over 12 months, and 
after such period his wife gives birth to a child, the 
child is illegitimate. 
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15. However, if the husband’s stay was for less 
than 12 months and the wife has a good reputation, 
then there are two authorities; it being held that the 
child is legitimate or illegitimate ; therefore, the child 
is of doubtful legitimacy (Yavomas 80). 


(NotE:—This child is forbidden to marry an 
Israelite or a bastard and can only marry one of his 
own kind. 


16. If a woman starts pregnancy, e. g., at the end 
of May, and gives birth to a child on the 2nd of No- 
vember, then the woman cannot be suspected of mis- 
representation, and the child is legitimate because it 
was born in the seventh month (Jewish Code, Chap- 
ter 4). 


17. If a woman starts pregnancy in May and 
gives birth in September to a still-born child, and be- 
fore the child leaves the mother’s womb the child’s 
cries are heard, the woman cannot be suspected of 
misrepresentation, because it is possible for the child 
to be able to cry at this time (L. ¢.) 


18. If a child born of prohibited cohabitation, 
the penalty for the culprit is either death or coros 
(life cut short at age of 50). The child born of such 
cohabitation is a bastard, and is forbidden to inter- 
marry with an Israelite for all generations (Yavo- 
mas 49). 


19. If a man goes on a sea voyage for a long 
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time, and the wife thinks him dead, and therefore 
marries and then gives birth to a child as a result 
of the marriage; and if afterward the husband re- _ 
turns, the child from the Second husband is a bas- 
tard, and she must be divorced from the second hus- 
band. 


20. If she cohabits with the first husband again 
before she receives her divorce from the second, and 
gives birth to a child from the first husband, this 
child is illegitimate; according to Rabbinical enact- 
ment this child is forbidden to marry an Israelite or 
a bastard and can only marry one of his own kind 
CUs637117), 


21. If two brothers dwell together and one dies 
and leaves no issue, then the widow is not permitted 
to re-marry until she becomes (Chlizo) barefooted 
(see Jewish Code, Chapter 169), 


22. If the woman re-married without paying at- 
tention to this barefoot ceremony, and gives birth to 
a child, the child is considered a doubtful bastard and 
she must be divorced from the Second husband. 


23. If a man leases his wife’s property for a 
term certain, and thereafter before the expiration 
of the term he divorces her, the lease is valid (Ketu- 
both 80). 


24. A servant of a house or a Sexton of a church 
from which property is stolen or lost is responsible 
for the loss (Pischi Tsuvo 303-1). 
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25. If one becomes surety for a man on his con- 
tract of marriage either for the principal sum or for 
an additional sum promised by the man as good will, 
he is not liable, even though there was a form of 
agreement. Because hedid this only for a command 
(Kinion) (Baba Bathra 174). 


26. If, however, one becomes surety for his 
daughter-in-law for his contract of marriage, he is 


liable, if there was a form of agreement (Jewish Code 
130). 


27. It is disputed whether the same law applies 
to the case where one becomes surety for dowry. 


28. If a man is condemned to die or committed to 
prison for life, he is forced to divorce the wife and 
to return to her the amount of the marriage contract. 


29. If, however, it is for a certain length of time, 
and if sufficient support is left, he cannot be forced 
to divorce her; if there is insufficient support and 
she had not taken any part in the crime, then he can 
be forced to divorce her and return the money of the 
marriage contract (Ketuboth 77; see Jewish Code, 
Chap. 177). 
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INTRODUCTION TO THE LAW OF DIVORCE. 


All the commandments of the Holy Torah were 
given for the welfare of society, that people in their 
social life may live happily with one another and in 
perfect security. The Talmud, therefore, interprets 
the verse in Leviticus 18: ‘That a man may perform 
them and live with them,” that a man may with such 
laws promote his welfare through life, but not that 
the observer of them should forfeit his life on ac- 
count of them. 

Therefore, when the life of any person is at stake, 
it is permissible to violate wilfully any law, no mat- 
ter how severe, in order to save the life of such in- 
dividual. Nay, the Talmud lays it down as a rule of 
law that even the Holy Sabbath may be profaned in 
order to save the life of even one person (Sabbath 
107; Yumo 85). 

And for the same reason, our Torah has com- 
manded us that if lawfully married husband and wife 
cannot, for one reason or another, live happily to- 
gether as husband and wife, that under such circum- 
_ Stances a man may divorce his wife. As was rightly 
expressed by the great philosopher, “It is better 
that four persons shall laugh than two persons 
should ery.’”’ It was, therefore, laid down in the 
Torah: 

Deuteronomy xxiv, 1: ‘“When a man hath taken 
a wife, and married her, and it come to pass that if 
she find no favor in his eyes, because he hath found 
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Some scandalous thing in her, he may write her a bill 
of divorcement, and give it in her hand, and send 
her away out of his house.”’ 

According to the law as laid down in the Talmud 
(Yebamoth 112b), a man is permitted to divorce his 
wife without securing her consent thereto. It is for 
this reason that the Talmud (Gittin 90) has said: 
‘**He who divorcees his first wife, for him even the 
very altar sheds tears of grief.”’ 

However, now the view of Rabenu Gershom pre- 
vails that a man is not permitted to divorce his wife 
without first securing her consent thereto, unless 
where the woman has violated the Laws of Moses, or 
when she has not given birth to children after the ex- 
piration of ten years from the day of their marriage. 
In the latter event, the husband may either divorce 
his wife by force, or he is permitted to marry another 
woman. Therefore, it is now no violation either of 
law or morality to divorce a wife if her consent is 
secured thereto (Ran). 

It is deplorable that many uneducated people 
nowadays, upon securing a legal divorce either from 
the husband or the wife, marry another without first 
obtaining a religious divorce from a rabbi or some 
one competent to judge. The children of the second 
marriage are, according to the Hebrew law, illegiti- 
mate. 

A marriage contract, when entered into by the 
parties, is made in accordance with the Laws of 
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Moses and Israel. The groom expressly says to his 
wife-to-be: ‘Thou are betrothed to me in accord- 
ance with the Laws of Moses and Israel.’’? Conse- 
quently the dissolution of such marriage cannot be- 
come effective unless the contract is dissolved in ac- 
cordance with the Laws of Moses and Israel. A con- 
tract may be rescinded only by the same parties and 
under the same conditions it has been made. 

if a man marries a woman who represents her- 
self as having been divorced, and later he learns that 
she procured only a civil divorce, so that according 
to our laws their children are illegitimate and he is 
prohibited from continuing to live with her, what are 
his rights even in the civil courts?. She has pro- 
cured the marriage by false representations as a very 
material fact and the husband could sue to have the 
marriage annulled upon that ground. Under the 
Jewish laws no divorce between them is necessary, 
for there never was a valid marriage. 

No government or any legislative or judicial body 
can or may dictate that a marriage originally ef- 
fected through the Laws of Moses and Israel should 
be dissolved by a different law. Jews are bound to 
recognize the law of the country they live in (Baba 
Kamma 117). 

It is, by the law of reciprocity and mutuality, the 
duty of any government to recognize as a legal and 
binding divorce when given by a competent rabbi 
in accordance with the laws of Jewish jurisprudence. 
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CHAPTER CXX. 


1. The bill of divorce must be written either by 
the husband in person or by his duly appointed agent 
(Kidushin 41). 


2. In the event an agent writes the bill of divorce, 
the parchment or paper on which the bill of divorce 
is written and all the writing materials incidental 
thereto must be provided by the husband (Roch). 


3. It is, therefore, customary that when the hus- 
band is present the scribe gives all the writing ma- 
terials to the husband in the nature of a gift, before 
writing the bill of divorce (Bal Hoetur). 


4. The husband must pay the scribe’s fees. If 
the woman pays for the writing of the divorce, she 
must first give such money as a gift to her husband 
and he then pays it to the scribe, in order that the 
fees paid may be legally his (Baba Bathra 167). 


CHAPTER CXXI. 


1. It is necessary that the husband must be of 
sound mind from the time the writing of the bill of 
divorce is commenced to the time it is delivered by 
him to the wife (Gittin 67). 

2. If the husband has been overcome by a spell 
of insanity at the time he ordered the bill of divorce 
to be written, no bill shall be written for him even 
after he has recovered from such a spell (L. ¢.) 
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3. A man in a state of intoxication equivalent to 
that of Lot (Gen. 19) cannot order that a bill of 
divorce be written for him (L. c.) 


4. A person on his death bed may divorce his 
wife if he is conscious and is able to speak. If he is 
unconscious and unable to speak, he cannot divorce 
his wife (Kidushin 71). 


CHAPTER CXXII. 


1. If a man authorizes a scribe and witnesses to 
write and to attest a bill of divorce and deliver it to 
his wife, and after having done so, it was discovered 
that the bill was illegally drawn, they may, with the 
same authority given to them by the husband, write 
and deliver another bill of divorce, and it is not nec- 
essary for them to receive a new authorization (Git- 
tin 63b). 7 


CHAPTER CXXIII. 


1. All Israelites are competent to write a bill of 
divorce, but not a heathen, deaf and dumb, the in- 
sane and a minor. Even the woman herself is per- 
mitted to write the divorce with the permission of 
the husband. In such event, however, she must first 
convey the bill to her husband and thereafter the 
husband delivers the same to her (Gittin 23). 


2. An Israelite who has become a convert, or has 
violated the Sabbath openly and in public is incom- 
petent to write a bill of divorce (Chulin 5). 
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CHAPTER CXXIV. 


1. It is necessary that the bill of divorce must be 
written on something which is detached. If it is 
written on something which is attached to some other 
object and then was cut loose and delivered to the 
woman, it is invalid (Gittin 22). 


CHAPTER CXXV. 


1. A bill of divorce must be written with some 
fluid which is durable. If the bill of divorce is writ- 
ten with some undurable liquid, such as fruit juice, 
or the like, it is not valid. 


2. There must be no erasures in the bill of di- 
vorce, nor should it be written on erased places (Git- 
tin 17). 


CHAPTER CXXVI. 


1. A bill of divorce may be written in any kind 
of writing and in any language, provided that the 
entire bill is written in one and the same language, 
and contains not less than twelve lines (Gittin 87, 19). 


CHAPTER CXXVII. 


1. The bill of divorce must be dated. If it bears 
no date, it is invalid, and the woman receiving it is 
not permitted to re-marry. If, however, the woman 
does re-marry after receiving a bill which is not 
dated, she is not bound to be divorced from such 
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marriage, even if she has had no issue by the same 
(Gittin 87). 


2. The bill of divorce must be written and at- 
tested to by the witnesses on one and the same day. 
If it is written during the day time and attested to 
by witnesses the following night, it is invalid, be- 
cause the night belongs to the following day (Gittin 
0s 


CHAPTER CXXVIII. 


1. It is necessary that the name of the town 
where the bill is written be mentioned in the bill of 
divorce. It is likewise necessary to mention the name 
of the place where the husband and wife are found 
at the time the bill of divorce is written (Gittin 79). 


CHAPTER CXXIX. 


1. The name of the man and the woman must be 
mentioned in the bill of divorce. If a man has two 
names, the name by which he is generally known 
should be written in the bill, and it must be stated 
thus: Such and such a man known by such and such 
a name, and any other name by which he may be 
known, is divorcing a woman known by such and 
such a name or by any other name by which she may 
be known (Gittin 34). 
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CHAPTER CXXX. 


4. Two competent witnesses must sigz their 
names to the bill of divorce below the last line there- 
of. There should be left no space vacant between 
the body of the bill and the signatures of witnesses, 


wide enough for two lines to be written in (Gittin 
87). 


2. Before the witnesses attach their signatures to 
the bill the ink must be perfectly dry. 


CHAPTER CXXXI. 


1, The bill of divorce must be exclusively written 
for the man and the woman who seek the divorce. 
If a scribe writes a bill of divorce for practicing pur- 
poses, and thereafter the name of one seeking a di- 
vorce corresponds to the name mentioned in such 
bill, it is invalid for the purpose sought, because it 
was not exclusively written for the parties (Gittin 
24), 


CHAPTER CXXXII. 


1. The bill of divorce must be written for the 
woman when she is subject to being divorced; 4. e., 
after marriage; if a man writes a bill of divorce for 
his intended wife before marriage, he cannot divorce 
her therewith after marriage (Yawometh 52). 
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CHAPTER CXXXIII. 


1. The bill of divorce must be delivered by the 
husband to the woman in the presence of two com- 
petent witnesses (Gittin 86). 


CHAPTER CXXXIV. 


1. In order that a bill of divorce may be valid, it 
is necessary that the husband annul all previous noti- 
fication. For, if a man gives notice to two witnesses, 
saying: ‘‘Know you that the bill of divorce I am 
about to deliver to my wife is given under duress, 
and, therefore, I say that to you in order that it shall 
be considered null and void,”’ the bill of divorce is as 
a result invalid (Eruchin 21). 


CHAPTER CXXXV. 


1. The witnesses, in whose presence the bill of 
divorce is delivered, must read it before delivery. It 
is likewise preferable that they read it after de- 
livery. If, however, they read it only after delivery 
to her, the divorce is valid (Gittin 19). 


CHAPTER CXXXVI. 


1, The husband, upon delivering the bill of di- 
vorce to his wife, must say to her in the following 
words: ‘Behold, here is your bill of divorce; accept 
your bill of divorce; and behold, you are divorced 
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from me; and behold, you are permitted to marry 
any man from now on”’ (Gittin 78). 


CHAPTER CXXXVII. 


1. It is necessary that the release thus given by 
the husband must be absolute and not conditional. 
If the husband says: ‘‘You are hereby permitted 
to marry any man except such and such a person,”’ 
the divorce is invalid. If he does impose such con- 
dition upon delivering the divorce, he must take the 
bill back from her, and then give it again to her, 
saying: ‘Behold, you are permitted to marry any- 
body you please”’ (Gittin 82), 


CHAPTER CXXXVIII. 


1. The bill of divorce must be delivered from the 
hand of the husband into the hand of the woman. 
Tf he says to her: ‘Take your bill of divorce from 
upon the ground,’’ it is invalid (Gittin 78). | 


CHAPTER CXXXIX. 


1. If the husband throws the bill of divorce into 
the court belonging to his wife, the divorce is valid, 
and is immaterial whether she has title to such court, 
or whether it was loaned or hired by her (Gittin 77). 


9. The foregoing rule of law, however, applies 
only to a ease where the woman is standing in the 
court at that time, and the court is absolutely under 
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her care and control. If the woman is not standing 
there, although the court is in her absolute care and 
control, the delivery is invalid, and she is not di- 
vorced (L. ¢.) 


CHAPTER CXL. 


1. The husband may appoint an agent for the 
purpose of delivering a bill of divorce to his wife. 
The divorce takes effect in such a case only when the 
bill is actually delivered by the agent unto the 
woman. Therefore, the husband may retract before 
the bill was actually delivered to her (Gittin 62). 


2, A woman may appoint an agent to accept a 
bill of divorce from her husband. In such event, the 
divorce becomes effective as soon as the bill is de- 
livered to the agent. The agent is subrogated to the 
rights of the woman in every respect. If, therefore, 
the bill of divorce is thrown into his court or into his 
four cubits, it is valid. Upon delivering the bill to 
the woman’s agent, the husband must say to him: 
“Accept this bill of divorce for my wife” (L, ¢. 63). 


CHAPTER CXLI. 


1, A woman may appoint an agent for the pur- 
pose of accepting for her the divorce from the hand 
of the agent appointed by her husband, but she can- 
not appoint her husband’s agent to become her’s for 
the purpose of accepting the bill (Gittin 63). 
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2. In the event the husband appoints an agent, 
he must give him a power of attorney in writing, and 
it must be written thus: ‘‘Before us, the under- 
signed witnesses, so and so has delivered a bill of 
divorce into the hand of so and so to deliver it to his 
wife so and so; he shall deliver it to her wherever he 
may find her; he may deliver it to her in person, or 
to her agent, or to her agent’s agent; that your hand 
shall be like my hand, your mouth shall be like my 
mouth, your speech like my speech, your act like my 
act; and I give you permission to appoint another 
agent, not in person, but through mail’? (Beth 
Joseph). 


CHAPTER CXLIII. 


1. It is permissible to divorce upon a certain 
condition. If the condition is complied with, the di- 
vorce is valid; if it is not complied with, it is invalid 
(Gittin 74). 

2. A condition shall not be embodied in a bill of 
divorce. The bill must be written in the ordinary 
prescribed form, and if he wishes to impose any con- 
dition, he may do so in the presence of the witnesses 
when he delivers the bill to his wife (See Chap, 38). 


CHAPTER CLIV. 
A MAN oR A WoMAN May Br CoMPELLED TO DIVORCE. 


1. These men shall be compelled to divorcee their 
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wives and to pay them the amount of the marriage 
contract (Ketuboth 71): 


2. If bad odors come from his mouth, or nose, the 
woman can compel the husband to divorce her and 
to give her the amount mentioned in the marriage 
contract (L. c.) 


3. But, if she knew of his sickness previous to 
her marriage with him, she cannot claim a divorce 
(Li. ¢.) 


4. If she wants to, she can live with him (L. ec.) 


d. If the husband suffers from leprosy of the body, 
he is compelled to divorce her and to return to her 
the amount mentioned in the marriage contract. Even 
if she is willing to live with him, it is not permitted, 
on account of her health (L. c.) 


6. It is disputed whether or not a convert shall 
be forced to divorce his wife, provided he does not 
force her to violate the law of Moses or the laws of 
morality. 


7. If a man is discovered, or if he admits, visiting 
adulterous women, he is compelled to divorce his 
wife and to return to her the amount mentioned in 
the marriage contract (Ramo). 


8. If a man refuses or cannot support his wife, 
because he is poor, he may be compelled to divorce 
her, and the money mentioned in the marriage con- 
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tract may remain a debt which he must pay when 
able. 


9. If he refuses to cohabit with his wife, he may 
be compelled to grant her a divorce and to return to 
her the amount of the marriage contract. 


10. If a man is often in bad temper and drives 
his wife from his house, he is compelled to divorce 
her, because in this manner he deprives her of sup- 
port and cohabitation, and he must return to her the 
amount of the marriage contract. 


11. If a man often smites his wife, it is the duty 
of the Court to warn him—they may excommunicate 
him, and even smite him so that he should not hurt 
his wife again. If he does not obey, some author- 
ities hold that he may be compelled to divorce her, 
after being warned twice. But this law can be en- 
forced only if he provoked the quarrels. 


12. If she is a shrew, and curses him, or slanders 
his parents, and after warning by her husband she 
does not take heed—it is disputed whether she may 
be punished. Some hold that even if the accusation 
is true she may not be struck. 

13. If it is uncertain as to who started the quar- 
rel, she is more believed, because a woman is of a 
weaker nature and would not be apt to become offen- 
sive. 

14. Evidence may be secured from neighbors. If 
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it is proved that she is a shrew—that she cursed nim, 
or slandered his parents, and that she had been 
warned twice—he may secure a divorce and need not 
return to her the amount of the marriage contract. 


15. If a woman departs from the home of her hus- 
band because he is violent and he has smitten her, and 
she contracts debts for her support, he must pay 
them. But, if a woman departs from the home of 
her husband of her own accord, he is not responsible 
for debts contracted by her for her support. 


16. If a man became crippled; if he lost a hand, a 
foot, after his marriage, and his wife refuses to live 
with him, he cannot be compelled to divorce her 
(Ketuboth 77). 


17. Some hold that if he lost both hands, or his 
feet, after his marriage, and his wife refuses to live 
with him, he may be compelled to grant her a divorce 
and to return to her the sum of the marriage con- 
tract (Tur; Roch). 


18. If a man is subject to spells of insanity, be- 
coming worse every day, and his wife claims that 
she fears to live with him because of his violence, that 
she only married him because she was poor, and be- 
cause her father advised her to marry him, since he 
could not provide her with a dowry, he cannot be 
compelled to divorce her because she may not be 
telling the truth (Tur). 
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_ 19. If a man has epileptie spells, and there is no 
danger in cohabiting with him, authorities differ 
whether he can be compelled to divorce his wife. 
Some hold that he cannot be compelled to divorce her, 
but she cannot be forced to stay in his home. 


20. If there is danger in cohabiting with him, he 
may be compelled to divorce his wife and to return 
- to her the amount of the marriage contract. 


21. If aman wishes to go away for a long journey 
without the consent of his wife, he may be compelled 
to divorcee her and he must return the amount of the 
marriage contract. But, if he has not the money, he 
remains in her debt. 


22. If danger threatens him and he is compelled 
to run away from the city or he is committed to 
prison, he may be forced to divorce the wife and to 
return to her the amount of the marriage contract 
(Ketuboth 77; Tur). 


23. If, after ten years of married life, a couple 
are childless, he must divorce his wife and return to 
her the amount of the marriage contract; but she 
may marry again (Yavamoth 64). 


24, If, after being married to a second man ten 
years she is still childless, he may be compelled to 
divorce her; but she cannot marry a third time. 


25. If, at a time during this period he was absent 
from home, or if he or she had been sick, the period 
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of his absence or the period of his or her sickness 
cannot be included as part of the ten years. 


26. If she gave birth to a dead child, the ten years’ 
period begins after the event. 


27. If she gave birth three times to d2ad children, 
he may be compelled to divorce her; but she may 
marry another man. 


28. However, if she marry a third man she must 
be divorced and cannot receive the money of the con- 
tract of marriage (L. c¢.) 


29. If the third husband was aware that she is 
childless when he marries her, she is entitled to the 
money of the contract of marriage (L. c.) 


30. If a husband claims that his wife gave birth 
to a dead child during a period of ten years, and she 
denies it, the wife must be believed. 


31. If the husband claims that his wife gave 
birth to two dead children, and she claims to have 
given birth to three dead children, the wife’s testi- 
mony is accepted as true. 


32. If the woman marry a fourth man, and she 
bears children, she cannot demand the money of the 
marriage contract from the third one, because he can 
say that she has improved in her health now, and, 
therefore, is able to bear children. 


33. If a man marries a woman forbidden to him, 
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even by the Rabbinical enactment, he can ve forced to 
divorce her if he disobeys; the Court can punish him 
by boycotting him in business, refusing to his chil- 
dren the right to circumcision, and he cannot receive 
burial rites; and they can impose any other punish- 
ment that they may find necessary to force him to 
divorce the forbidden woman (Chapter 154). 


34. If a husband refuses to cohabit with his wife, 
he can be excommunicated until he is repentant 
CL. ¢.) 


30. If an unmarried man cohabits with an un- 
married woman, it is preferable that he marry her, 
although he cannot be forced to do so, except, how- 
ever, if he promise to marry her, in which event he 
must fulfill his promise (Chapter 177). 


36. If two men cohabit with the unmarried woman, 
the first being married and the other unmarried, it is 
preferable that the unmarried man marry the woman 
(B. K. 33). 


37. A harlot was promised from her visitor com- 
pensation. She can demand it if he admitted and if 
he confesses it; he must take an oath to prove his in- 
nocence (B. M. 91a). 


38. If a man induces a harlot to cohabit with him 
upon his promise of marriage, he is compelled to 
marry her, if he admits his promise. If he denies 
such promise he must take an oath. 
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39. If she becomes pregnant as a result of such 
cohabitation, and she demands support for the child, 
her claim is not tenable during pregnancy. However, 
when the child is born and the visitor admits that it 
is his child, he is liable to support (see Jewish Code 
70-71). 


40. If he denies it, he must take an oath, if the 
Court find some facts that can be believed (Chapter 
177). 
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